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District Court of Allegheny County. 


Action for Collision, 


JONATHAN H. BAKER vs. THE OWNERS OF THE STEAMBOAT 
HIBERNIA, No. 2. 


Harbor regulations and customs, instituted for the order and convenience of 
moored vessels, are matters with which passing vessels have nothing to do; 
and therefore a passing vessel cannot object that any fault, as against her, 
is committed by another vessel seeking a moorage in an improper position 
in the harbor. 

A steamboat, attempting to effect a moorage, is not liable for the accident 
of a coal boat running against her and sinking, even if she occupies a point, 
close by which coal boats necessarily pass; unless she be unreasonably tardy 
in getting into her position, or unless she could, with ord care, have 
got out of the way of the coal boat; and she is not liable then, if the coal 
boat, with ordinary care and skill, could have avoided the accident. 

Accidents in navigation, occasioned by recent and unknown obstructions, 
are regarded as inevitable. 


3. 
4. The usual rights of steamboats, as against other vessels, as to the mode of 


mooring or running, are not affected by the fact that, a few days before, an 
obstruction had been occasioned in another part of the river, which occasion- 
ed a necessity for other boats to pass in a particular channel, unless the ob- 
struction was known to the steamboat. 


5. A custom among pilots of a particular class, founded on no necessity of the 


navigation peculiar to their sort of craft, to take a particular route, gives 
Vou. xI.—wno. 1. 
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them no exclusive right to that route, and does not alter the rights of others 
in reference thereto. 

3. A custom among such pilots to take a route that is dangerous to themselves 
or others, when there is no necessity for it, is bad, and ought to be aban- 
doned. 


~ 
2S 


~I 


. When a steamboat is guilty of unreasonable delay and occupies an unrea- 
sonable portion of the channel of the river in attempting tomoor, and by rea- 
son thereof a coal boat, or other unmanageable vessel, runs against her and 
is lost, though exerting ordinary care and skill to avoid the accident, the 
steamboat is liable. 


The steamboat Hibernia, one of the regular Pittsburg and 
Cincinnati packets, on coming into the port of Pittsburg, early 
in the morning, found the place where she usually moored 
crowded with boats. She put out her lines and by the use of 
them and the capstan and her engines, endeavored to move the 
stern of other boats up stream, so that she might get in between. 
While thus engaged, two coal boats of the plaintiff, lashed to- 
gether, came down the river between the first and second piers 
of the bridge, and the corner of one of them struck the wheel 
of the steamboat and was injured. Both coal boats floated away 
same distance, when one of them sunk. 


The Hibernia is a side wheel boat, and the plaintiff’s wit- 
nesses testify that she was lying entirely outside of a tier of 
boats at the wharf, and nearly right across the current, in the 
channel where coal boats usually go; that her starboard (up 
stream) wheel was going and the other stopped; that there 
were only nine feet water in the channel; and though at that 
| stage coal boats could pass between the second and third piers, 
yet, at this time, there was an obstruction there, by reason of a 
| coal boat from Greenfield being sunk thereabouts, a few days 

before. 
The plaintiff’s hands testify that they did all they could to 
avoid the accident, and they and others testify that, at that 
point, a currept sets in strong past the stern of the boats lying 
at the wharfy The Hibernia lay at the same place two or three 
hours after the accident. 


The defendants witnesses testify that the Hibernia had pro- 
ceeded with all diligence to get into the wharf without delay 
before the accident, and was doing so at the time; that both 
wheels were going, until just before the accident, when both 
were stopped; that this was the place where she usually moor- 
ed; that there were thirteen feet water in the channel, and the 
wharf register shows the same ; that at that stage of water coal 
boats can run in any part of the river. There was some evi- 
dence tending to show that the steamboat was seeking a land- 
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ing in an improper place, and that there was plenty of room 
elsewhere. 

For plaintiff, Mr. C. O. Loomis. 

For defendants, Mr. Stanton. 


Lowriz, J.—Every man has a right to navigate the river 
with such crafts as he has ; but, because it is every man’s right, 
the right of each is restrained and limited, by the duty of each 
to regard the rights of others, so far as is not incompatible 
with the proper enjoyment of his own. 

The plaintiff had aright to run his coal boat, and the de- 
fendants had a right to run their steamboat; but both must act 
out these rights with proper reference to their corelative duties. 
The rights of both are secured, and regulated by law; the right 
of navigation, by the general law of the river, and the right of 
moorage, by the local ordinances and customs of the harbor. 

It is a well known law of navigation, that vessels having full 
control of their motive power, shall give way to those which are 
less manageable ; and the rule commends itself to our common 
sense of justice. Hence a steamboat, in motion, must give way 
to coal boats. But it by no means follows that a steamboat, 
not in motion, is bound to give way. Any vessel may moor at 
the shore or near it, or in the middle of the river, and having 
a right to do so—subject to the duty of showing a light at 
night, if it be out in the thoroughfare—it is the duty of other 
vessels to keep clear of it. And there is no rule of law that, 
under ordinary circumstances, forbids one or more vessels moor- 
ing outside of others at the shore. 

Ordinarily, the municipal authorities of ocean, lake and gulf 
harbors, have full power to regulate these matters, as to the or- 
der and places of mooring. But it is different as to our river 
harbors, for they are not mere harbors, being part of the high- 
way also. The harbor ordinances and customs, on the river, 
must be such as not to occasion any improper obstruction of the 
navigation. The river being a common highway for all, they 
must be such as effect only vessels moored, or seeking a moor- 
age, and not such as are passing Hence it follows: 

1. Harbor regulations and customs, instituted for the order 
and convenience of moored vessels, are matters with which pass- 
ing vessels have nothing to do; and therefore a vessel passing 
cannot object that any fault, as against her, is committed by 
another vessel seeking a moorage in an improper position in the 
harbor. 

The defendants having a right to moor, had also a right to 
use the time and means of effecting this right. And if the plain- 
tiff, with ordinary care, could so manage his coal boat as not to 
interfere with that right, after the defendants had commenced 
to exercise it, he was bound to do so. But on the other hand, 
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it was the duty of the defendants to exercise their right of 
mooring, so as to take ordinary care to not be in the way of 
coal boats; if they were compelled by the nature of the cur- 
rent or channel to pass close to that point. The whole of this 
matter may be thus stated: 

2. A steamboat attempting to effect a moorage, is not liable 
for the accident of a coal boat running against her and sinking, 
even if she occupies a point close by which coal boats necessari- 
ly pass; unless she be unreasonably tardy in getting into her 
position, or unless she could, with ordinary care, have got out 
of the way of the coal boat; and she is not then liable if the 
coal boat, with ordinary care and skill, could have avoided the 
accident. 

The time during which the steamboat lay there after the ac- 
cident, had, of course, nothing to do with the accident ; but the 
fact that ten or fifteen pairs of coal boats afterwards passed 
her, while she lay in the same position, is very strong evidence 
as to what the coal boat could have done by ordinary care and 
skill. 

If a steamboat, in attempting to moor, occupies the channel 
where coal boats must necessarily pass, it must exercise ordina- 
ry care not to interfere with their passage. But the steamboat 
crew is not presumed to have known of the sinking of the 
‘“‘ Greenfield boat’ a few days before, which is said to have 
caused an obstruction in another part of the river, and thus 
compelled the coal boat to take the channel where the accident 
happened. The defendants not being presumed nor proved to 
have known of the obstruction, are not presumed to have known 
of the necessity of coal boats taking that channel. They were 
bound to know and provide for the usual necessities of the nav- 
igation ; but not for those arising from a recent and unknown 
accident. This is the principle. 

3. Accidents in navigation, occasioned by recent and unknown 
obstructions, are considered inevitable accidents. 

Or it may be stated more correctly thus :— 

4. The usual rights of steamboats, as against other vessels, 
as to the mode of mooring or running, are not affected by the 
fact that, a few days before, an obstruction had happened in 
another part of the river, which occasioned a necessity for other 
boats to pass in a particular channel, unless the obstruction was 
known to the steamboat. 

But there is evidence that coal boats usually take the chan- 
nel where the accident happened, and it is insisted that, there- 
fore, the steamboat was bound to keep out of it, or hold herself 
in readiness to give way for coal boats. 

This is claiming too much for coal boats. The law protects 
them by requiring steamboats to give way for them when this can 
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properly be done; but it gives them no special property in the 
river, and does not constitute their pilots its lawmakers. It is 
not guilty of the absurdity of allowing the pilots of one class of 
vessels to make the law for all others. It would seem strange 
that a trade, which has sprung up within a few years, and which, 
in its present form, may last but a few years longer, should be 
adjudged to have already fixed a law of the river by custom.— 
A custom of coal boats, if there is any thing peculiar in it, 
must be presumed to be known only to their pilots, and it would 
seem absurd to require other pilots to defer to it. 

5. A custom among pilots of a parficular class, founded on 
no necessity of the navigation peculiar to their sort of craft, to 
take a particular route, gives them uo exclusive right to that 
route, and does not alter the rights of others in reference 
thereto. 

There is evidence that from the space between the first and 
second piers of the bridge, a current sets in towards the wharf 
so strong as to make it difficult to prevent coal boats from being 
drawn against the steamboats there. And there is evidence 
that at a thirteen foot stage of water, coal boats can run in any 
part of the river. One would think that, under such circum- 
stances, they would not need to be advised that they ought to 
direct their course, so as not to endanger themselves, nor the 
steamboats at the wharf. 

6. A custom among pilots of a particular class to take a route 
which is dangerous to themselves or others, when there is no ne- 
cessity for it, is bad, and ought to be abandoned. 

But all these principles may be considered as illustrations and 
specifications of the more comprehensive rule which follows, and 
which covers the whole case. 

7. If the defendants were guilty of unreasonable delay, and 
occupied an unreasonable portion of the river in endeavoring to 
moor, and, by reason thereof, the plaintiff, notwithstanding the 
exercise of ordinary care and skill, lost his boat, then they are 
liable. 

The plaintiff cannot complain of the delay if he had plenty of 
room left ; and he cannot complain at all if, with ordinary care 
and skill, he could have avoided the injury. 

The plaintiff’s witnesses say that they did all they could to 
escape it, yet many others passed it safely afterwards. You 
have means of testing the accuracy of the witnesses. Those of 
the plaintiff say there were nine feet water in the channel, and 
the deficiency compelled them to take the course they did.— 
Those of the defendants say there were thirteen feet, and in 
this they are confirmed by the register of the wharf master. 

The plaintiff’s witnesses say that the steamer lay nearly 
straight across the current, and thus occupied more of the chan- 
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nel. Yet they say that the coal boats struck her wheel at mid- 
ships, and glanced off. The defendants’ witnesses say she lay 
nearly parallel with the current. 

To account for her lying across a current of near four miles 
an hour, the plaintiff’s witnesses say that she had her starboard 
wheel going, and the other stopped. You will judge how they 
discovered this fact, and whether, with the bow fixed, the cause 
is sufficient to account for the effect. The defendant’s witness- 
es say the fact was not so. 

Verdict for defendant. 





New York Supreme Court. 
(GENERAL TERM—FEBRUARY, 1851.) 
Before Epmonps, Epwarps and MircHeEtt, Justices. 
MYER 8S. MYERS v. JAMES GEMMEL. 
[s. c. 9 LEGAL oss. 173.] 


Landlord and Tenant—Light and Air—Stopping Windows. 


The Common Law of England, on the subject of light and air, as an easement 
or incident to real estate, is not the law of this country. It was inapplica- 
ble to the condition of this country when this State was settled by the colo- 
nists; it was not brought hither with them, and formed no part of the law 
of the colony on the 19th of April, 1775. Where, therefore, an owner of two 
adjoining lots in the city of New York, upon one of which was a building 
deriving its light and air over and through an open space in the rear of the 
other lot, into which the windows of the building opened and looked, leased 
the building and lot upon which it was erected for a term of years, with its 
appurtenances, without reserving to himself a right to build on such other 
lot, or stop, or darken the windows of the building leased, and afterwards 
built a house, covering the whole open space of the other lot, darkening the 
windows, and excluding the light and air from the building occupied by his 
tenant: Held, That the landlord might lawfully darken or stop the windows 
by any erection on the other lot, and such an act was not in derogation of 
his own grant, and he could not be restrained by injunction from so doing. 


This was an action under the code, commenced in September 
1850, for an injunction, and in the nature of an action on the 
case for a nuisance to the light and air, to which the plaintiff 
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claimed a right of enjoyment, as an incident and easement to 
the building occupied by him and leased from the defendant, 
on the north-east corner of Reade street and Broadway, in the 
city of New York. The complaint stated that the plaintiff, re- 
lying upon the continuance of the light and air in the manner 
it had been accustomed to flow and pass over the rear of the lot 
adjoining and owned by his landlord the defendant, had ex- 
pended several thousand dollars in improving and repairing the 
building, and had under-let the same in tenements, so that it 
yielded him a large profit. That the defendant also owned the 
lot adjoining in the rear on Reade street, and was erecting a 
wall upon his own lot in the rear of this building, demised to 
the plaintiff, which would exclude a large portion of the custo- 
mary light and air thereof, and render the premises dark and 
almost useless, and uncomfortable and unwholesome. An in- 
junction was asked for to prevent the continuance of this erec- 
tion, and damages for the injury done. An injunction was 
granted ex parte. 

Answer was put in, but the statement of the case was not 
materially varied. 

The other facts sufficiently appear in the opinion of the court 
below,—Nov. 11, 1850. 

Motion was made to dissolve the injunction, and was argued 
before EpmMonps, Ch. Justice. 

Livingston Livingston, for Defendant, cited and relied upon 
Mahon v. Brown, 13 Wendall R., 261; Parker y. Foote, 19 
Wendall R., 309. 

Albert Mathews, for Plaintiff, made and argued the following 
points :-— 

I. The restraining by injunction the erection and continuance 
of private nuisances, is an old established head of equity juris- 
diction, constantly exercised and founded upon the ground of 
restraining irreparable mischief, of suppressing oppressive and 
interminable litigation, and of preventing multiplicity of suits. 
2 Story, Eq. Jur. Sec. 25. Code of Procedure, Sec. 219. Van 
Bergen v. Van Bergen, 2 John Chy. R. 272; Gardner v. Vil- 
lage of N. Burgh, 2 Ibid, R. 162; Belknap v. Belknap, 2 Ibid, 
R. 462; Livingston v. Livingston, 6 Ibid, 497 ; Arthur v. Case, 
1 Paige R. 449 ; Hills v. Miller, 3 Ibid. 256; Belknap vy. Trim- 
ble, 3 Ibid, 577; Trustees of Watertown v. Cowen, 4 Ibid, 
510; Mohawn & H. R. R. Co. v. Artcher, 6 Ibid, 83; Bar- 
row v. Richards, 8 Ibid, 351; Gilbert v. Mickle, 4 Sandford 
Chy. R. 357; Brower v. The Mayor, ete., 38 Barbour’s 8. C- 
R. 254. 

1st. Where a party builds so near the house of another as to 
darken his windows against the clear right of the latter, either 
by contract or by ancicnt possession, courts of equity will inter- 
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fere by injunction to prevent the nuisance as well as to remedy 
it if already done, although an action in damages would lie at 
law—for the latter can in no just sense be deemed an adequate 
relief in such a case. The injury is material and operates daily 
to destroy or diminish the comfort and use of the neighboring 
house, and the remedy by a multiplicity of actions for the con- 


tinuance of it would furnish no substantial compensation. 2 


Story’s Eq. Juris. Sec. 926. Lasala v. Holbrook, 4 Paige 
169; Robertson v. Petinger, 1 Green Chy. R. 57; "Banks v. 
American Tract Soc. 4 Sand. Chy. R. 438. 

2d. The only damages recoverable in the action are those 
which had accrued at the time of bringing suit. Thayer v. 
Brooks, 17 Ohio R. 489; Miller v. Frazer, 3 Watts R. 456; 
Duncan y. Mirkley, 1 Harper R. 276; Vedder v. Vedder, 1 
Denio R. 257; Blunt v. McCormick, 3 "Denio R. 283. 

dd. A total privation of the customary light and air which a 
party is entitled to have flow and pass into his house is not es- 
sential toauthorize the court to interfere to enjoin and suppress 
the nuisance. It is sufficient if the complaining party, by rea- 
son of the obstruction, is unable to enjoy the light and air in so 
free and ample a manner as before, and to use and enjoy his 
premises in the manner and for the purposes he has been ac- 
customed. Parker y. Smith, 5 Carr & Payne R. 438; Prin- 
gle v. Wenham, 7 Ibid, 377; Wells v. Ody, 7 Ibid, 410; Cot- 
terell y. Griffiths, 4 Esp. N. P. C.,69; Cross v. Lewis, 2 Barn. 
& Cress. R. 686. 

4th. Although a window or premises be so altered as to ad- 
mit more light and air than was accustomed to flow and pass 
into it; this will not justify or excuse an erection that obstructs 
any of the light or air that was accustomed to flow upon it.— 
Chandler v. Thompson, 5 Camp. R. 80. 

II. If a man own two adjoining lots, having a house upon 
each with lights, though not ancient, and lease the one with its 
appurtenances, he cannot, in derogation of his own grant, erect 
upon the other any building which will obstruct or hinder the 
light or customary air of the house first leased. [A. D. 1611.] 
William Aldred’s Case, 9 Coke’s R. 57; [A. D. 1675.] Palm- 
er v. Fletcher, 1 Ley. R. 122, 1 Keb. R. 253 and Lid. R. 167; 
[A. D. 168: 5.] Cox vy. Matthews, 1 Vent R. 237; [A. D. 
1703.] Rosewell vs. Pryor, 6 Mod. 116; [A. D. 1814.] Comp- 
ton v. Richards, 1 Price R. 27; [A. D. 1824. ]_ Riviere y. 
Bower, 1 Ryan & Moody R. 24; [A. D. 1829.] Coutts v. 
Gorham, 1 Moody & Malkin R. 396; [A. D. 1832.]. Swans- 
borough v. Coventry, 9 Bing. R. 305 ; [A. D. 1815.] Story 
v. Odin. 12 Mass. RB. 157 ; : fA. D. 1833.] Lasala y. Holbrook, 
4 Paige’s R. 173. 

Ist. He is estopped by his own deed and his own act from 
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claiming aright so to do. Dezell y. Odell, 3 Hill’s R. 215. 2 
Greanleaf Ey. Sec. 471; Canhan y. Fisk, 2 Crompton & Jer- 
vis, R. 126. 

2d. Easements of necessity, appurtenant to lands and tene- 
ments are not extinguished by unity of possession and pass to 
the grantee with or without the words “ appurtenances” as an 
‘incident to the principal” conveyed. Shury v. Piggott, Bul 
strode R. Pt. 8, 339; Hazard yv. Robinson, 3 Mason R. 276; 
Grant v. Chase, 17 Mass. R. 442. 

3d. Such an easement is attached to the estate and not to 
the person of the lessee and follows it into the hands of the as- 
signee. Hills v. Miller, 3 Paige’s R. 257. 

Epmonps, Ch. J.—A landlord who owns premises adjoining 
those he has let to his tenant, has no right to make erections 
thereon, whereby the enjoyment of the demised premises may 
be disturbed, as by erecting a high wall on the adjoining lot to 
deprive his tenant of light or air; and his doing so, if it oper- 
ates so far to disturb the enjoyment as to dissolve the tenancy, 
may be restrained by injunction. Motion to dissolve injunction 
denied. 

An Appeal was taken to the General Term from this order, 
and the same was argued by 

Charles O’ Conner, for Defendant. 

Edward Sandford, for Plaintiff. 

By the Court.—Mircue.1, J.—On and before 1st February 
1849, Mr. Gemmel was seized in fee of the corner house and 
lot on the east side of Broadway, and North side of Reade st., 
in this city, known as No. 290 Broadway, and also of the 
houses and lots adjoining to these, known as No. 40 Reade 
street. 

The Broadway lot was 34 feet wide on the front on Broad- 
way, and of the same width in the rear, and 63 feet deep on 
Reade street, and on the opposite or north side. The house on 
that lot was five stories high, and was fifty-eight feet in height, 
and covered the whole lot except an area of 15 by 23 feet— 
this area or open space beginning on one side at the distance of 
fifty fect from Broadway, and extending to the Reade street 
lot, and on the other side beginning 11 feet from Reade street, 
and extending to the north side of the lot. 

The Reade street property consisted of two lots 44 feet front, 
and 34 feet deep, on which were erected two three story houses, 
each 22 feet deep from Reade strect and 28 feet high at the 
eaves of the roof, and 35 feet at the peak. Thus the Reade 
strect lots being 12 feet deeper than the houses on them, had 
yards 12 feet in depth. One De Forrest then owned or occu- 
pied the lot to the north of these, but had not built to the rear 
of his lot, so that Mr. Gemmel’s three houses had light from 
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De Forrest’s yard, and from Gemmel’s area and yards. The 
Broadway house had and still has the advantage of light from 
Broadway (one of the broadest streets in that part of the city,) 
and along its whole depth on Beade street ; and as if to secure 
light to the rear, windows were placed in each story on that 
part which faced the area. There were not, however, windows 
in the part of the rear wall which adjoined the Reade street 
lot, although that wall rose from 23 to 30 feet above the Reade 
strect houses. There was also a wooden fence eight feet high, 
entirely separating the Broadway lot from the Reade street 
lots; and on the area there were privies erected commencing 
2 or 3 feet south of De Forrest’s lot, and extending about 7 
feet along or near the boundary between the Broadway lot and 
the Reade street lots and rising to the height of 20 feet and 
communicating with the Broadway house. partly by means of a 
piazza 3 feet wide over part of the area. There was no com- 
munication between the Broadway lots and the Reade street 
lots. 
On the 19th February, 1849, Gemmel leased to Durrell for 
7 years from Ist May, 1849, “the house and lot knawn as No. 
290 Broadw ay, in the city of New York, with the appurtenan- 
ces,” at the yearly rent of $3500 pay able quarterly. The lease 
was under seal, and the landlord entered into no covenants ex- 
cept to keep the roof in repair. In September, 1849, the lease 
was assigned by Durell to Myers, the present plaintiff. Since 
that, De Forrest has built on the whole rear of his lot, so as to 
cut off the light that came over his open yard through a space 
15 feet wide. In June last, Gemmel tore down his houses on 
Reade street, and began the erection of other houses which are 
intended to cover the whole of the Reade street lots, and to be 
five stories high, and to rise ten feet above the Broadway house. 
This action was commenced to prevent his erecting such 
buildings, and an injunction order was granted to that effect. 
A motion was made at Special Term, on the coming in of 
the answer, to dissolve the injunction; that motion was ‘denied, 
and the defendant has appealed from the order then made. 
The counsel for the defendant, with that fairness and bold- 
ness for which he is distinguished, admitted that he could not 
sustain the appeal if the decisions made in England for the last 
fifty years, as to the right to light, are to control this case, and 
the counsel for the plaintiff admitted, with equal fairness, that 
he did not rely on any covenant, express or implied, on the 
part of the landlord, and accordingly that the landlord was not 
liable for any injury resulting from the erection of De Forrest. 
There was no express covenant applicable to the case, and since 
the Revised Statutes have declared that no covenant shall be 
implied in any conveyance of real estate, and that the term 
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“real estate” is co-extensive in meaning with “ lands, tene- 
ments and hereditaments” (1 R. 8., 758, § 140, p. 759, 'g 10); 
it is at least probable that no covenant could be te The 
ground assumed by the plaintiff is, that part of the thing actu- 
ally demised, was the right in the Broadway lot to derive light 
and air from the Reade street lot; in other words, that by the 
act of the common owner of the lots, this right had been made 
part of the Broadway house and lot, and so would pass in any 
lease or conveyance of that lot. 

Only such parts of the common law as, with the act of the 
Colony in force on the 19th April, 1775, formed part of the 
law of the Colony on that day, was adopted by us—and only 
such parts of the Common Law were brought by the Colonists 
with them as suited their condition. In the application of this 
restricted rule, a mortgage has been considered with us as be- 
ing only a security for money, and as leaving the legal title in 
the mortgagor, as to all persons except the mortgagee, while 
in England the mortgage was considered as passing the whole 
legal title to the mortgagee. In England, it was “ waste’’ for 
a tenant to cut down timber; with us, on the contrary, good 
husbandry required that on a lease of ‘lands, mostly unimpro- 
ved, the tenant should be permitted to cut down large portions 
of the timber. So while the population was scattered, and 
houses were not crowded together, there could not for many 
years be an occasion for applying the law of ancient lights as 
now understood in England. It appears by the act of 19 Car. 
IL., ch. 5, passed immediately after the great fire in London of 
1666, that there were streets or lanes in that great city not 
more than fourteen feet in width. (See Keeble’s Laws.) In 
such streets the houses must have derived their only valuable 
light from their sides or rear, and the necessity of the case may 
have justified a presumption as a matter of fact from a long un- 
disturbed enjoyment that the lights for the sides or rears of the 
houses had been granted to those houses by the owners of the 
adjoining lots. The custom that m: iy have thus arisen, when 
once established, would be applied also to the houses on the wi- 
der streets. Where houses were thus crowded, and so little 
space left even in the public streets for air and light, it could 
hardly be supposed that one would leave his land unoccupied 
and permit his neighbor to receive the benefit of this circum- 
stance, if he were not bound to do so. There was, therefore, 
no violence to the usages of such places to presume a grant of 
the right to the ancient lights in such cases. The usage, too, 
was not uniform; for in London, by custom, a man could build 
to any height on ‘his ancient foundation. (Vi in. Abr. Stopping 
Lights, C. ‘I. ) 

With us there was no room for any such presumption. In the 














12 AMERICAN LAW JOURNAL. 


[Myers v. Gemmel. ] 


early settlement of the colonies land must have been too abun- 
dant for any such question to arise. Light and air came, as 
the blessings of Heaven, in abundance for all; so that no one 
could think of claiming a restriction upon his neighbor's lands 
in order to enjoy them. The abundance and cheapness of land 
would lead each owner of a house to leave open space about his 
own house, that he might enjoy them as his own, and which he 
would regulate to suit himself; a garden or an alley might be 
at the side of his house, and he might, from his side windows, 
overlook his neighbor, and his neighbor overlook him, and each 
receive light and air from across the lands of the other; bnt 
neither could, in such a condition of the country, claim this as 
aright. Thus the greater part of two centuries may have pass- 
ed without any emergency arising, in which the law, as to the 
right to lights, could arise. 

A law inapplicable to the condition of the country for so long 
a period, could not belong to that part of the Common Law 
which we brought with us, namely, “‘ so much only as was ap- 
plicable to our condition,” nor as ‘part of the law of the Col- 
ony on 19th April, 1775.” And if it could be considered as 
lying dormant, it could be revived only in such forms and un- 
der such circumstances as the habits of the community, and a 
just regard to the previous general practice and understanding 
would require. The streets in our cities have been generally 
broad enough to afford an abundance of light, so far as the front 
of the house is concerned; the lots were generally, too, laid 
out of such depth as to secure ample light from the rear. And 
when additional lights have been left on the sides, they have 
not been considered as giving rights over the adjoining owner's 
land, but each owner, as his own interest has dictated, has oc- 
cupied the whole of his own ground. It is against the spirit of 
our people to incumber their lands with privileges in favor of 
other, though adjoining lands, whether held by them or others ; 
what they own they wish to own absolutely, without being sub- 
ject to any rights in any other, and to be at liberty to sell or 
retain each part free from control from the other. They are 
proverbially distinguished for looking to the future, and as they 
expect future greatness to their country from the course of 
years, so they are confident that the future will add to the value 
of their lands and create the expediency and necessity of im- 
proving them by more extensive buildings. Yet, while they 
were not injured by their neighbor’s deriving any benefit from 
their unoccupied lands, it would be equally against their sense 
of right to interfere with their neighbor's enjoyment. With 
this feeling pervading the people, it is not surprising that (as we 
believe the fact to be,) lawyers in extensive practice in real es- 
tate, have not known any instances of express grants of rights 
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to light and air until within a very few years, and then in but 
few cases. In such a community it would be doing violence to 
the habits and customs of the people to presume a grant or in- 
tention to grant a right to another over adjoining property not 
within the limits shown on the face of the grant, or not unques- 
tionably indicated by the use and situation of the property; 
and if it were left toa jury they could not properly find that 
was such a grant. 

If (as in Jones’ Court, and Jauncey Court in Wall street, in 
this city,) buildings are erected occupying the four sides of the 
lot, with an open space in the middle for light and air, which is 
free to the occupants of all the rooms in the adjoining buildings 
with a common entrance for all, and separate apartments are 
then let out to different tenants, the owner may well be consid- 
ered to have dedicated that open space for the benefit of all the 
tenants; the intention to do so would be undoubted—it would 
be only necessary to show the place or a plan of it, to obtain 
the admission of all, that such was the intention. So, also, by 
the devise of a mill; the right to use the water that moved it 
may well pass as part of that which was meant by the words 
used: and if a stream runs through land sold, and also through 
adjoining land, the right to have it continue to flow, and that 
it should not be diverted, would pass as part of what was clear- 
ly intended to be granted. On this principle, the case of Story 
y. Odin (12 Mass., 157,) may well have been approved wher- 
ever it was referred to; although in some instances, it has been 
quoted to sustain the present Englisn doctrine. There the 
plaintiff ’s house was bought by him in 1795, from the town of 
Boston; it then, with other three buildings, formed part of 
three sides of a square, and had (as well as the other houses) a 
door in each story opening into a vacant lot of ground in the 
middle of this square ; this vacant lot was used by the several 
tenants as a deposit for casks, boxes, etc., and sometimes for 
a passage way. ‘The yard continued to be so used until 1812, 
when it was sold by the town to the defendant. The vacant lot 
was thus actually connected with the adjoining buildings, by 
means of the door in each story opening into it, and also by the 
use to which it was devoted, and this would be the conclusion 
on a mere view of the lot,—the view alone would be enough al- 
so to indicate that both were owned by the same parties. If 
that use of the yard had been confined to the building of the 
plaintiff only, there would have been little doubt that the va- 
cant lot formed part of the house and lot bought by the plain- 
tiff; as a yard used with any other house may form part of the 
lot on which the house is built. But the facts here are entirely 
different. No one would imagine in this case, by only seeing 
the property, that any rights were attached to the Broadway 
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house over the Reade street lot, any more than that they ex- 
tended over De Forrest’s lot also. It would be seen that while 
De Forrest’s lot was left open the light would be probably suffi- 
cient ; but no inference would be drawn that the landlord meant 
to grant a right over De Forrest’s lot as part of the thing de- 
mised, nor would the inference be any more justifiable that he 
meant to grant a right over the Reade street lots. If the lessee 
knew that Gemmel owned the Reade street lots (which is not 
alleged here,) and he expected to derive light during his term 
from the Reade street lots, it would have been only fair for him 
to have said so to his landlord, and to have expressly agreed 
with him for that privilege. 
_ The form of the Broadw ay building also showed to the tenant 
that the landlord had constructed it so as to secure to it a defi- 
nite quantity of light and air within its proper bounds, and that 
it was not to depend on deriving either from other sources. 

The extreme rear adjoining the Reade street property, though 
between 23 and 80 feet above the Reade street houses, and 12 
fect in depth, had not a single window in it. Thus indicating 
that the expectation was that the Reade street property would 
be raised so high as to cover any lights that might be put there. 
In the same way lights were placed i in every story on the south 
and west sides of the area, that they might get the light from 
it. If it had been intended to subject the Reade street lots to 
this incumbrance, Gemmel would undoubtedly hhve left no open 
area opposite the yard of the Reade street lots, but would have 
built his Broadway house close up to that yard. So, too, not 
only was there a fence to separate one lot from the other, but 
there were privies on the Broadway lot rising to the height of 
20 feet, and covering all but 5 feet of the space opposite the 
yard of the Reade street lot—this 20 feet of height precluded 
the idea that light was intended to be derived to the Broadway 
lot from the lot on Reade street ; it would almost as effectual- 
ly darken the cellars and first story and part of the second sto- 
ry as the present unfinished building. 

The counsel for the plaintiff did not state whether in his view 
Mr. Gemmel would have retained this privilege as betonging to 
his Broadway lot if he had retained that lot and sold the Reade 
street lots to another person; yet if from the construction of 
the building that privilege had become part of the Broadway 
lot so as to pass by a simple grant or lease of that lot, that re- 
sult would seem to follow; and it is probable that such is the 
English law in such cases ; and that the right does not depend 
on which is first sold by the common owner of the two lots.— 
Such is the opinion of Gale and Wholley in their valuable 
‘Treatise on Easements.” They say: “ the obligation is im- 


posed equally on the grantee and the grantor” (p. 50.) They 
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add, (p. 51,) that “the only opposition to the current of au- 
thority that this disposition is binding equally on the grantor 
and grantee and the parties claiming under them respectively 
is a dictum of Lord Holt in the case of Tenant vy. Goodwin as 
reported by L. Raymond,” and the cases quoted, and.the prin- 
ciples stated by them seem to sustain their view (see ib., p. 51 
to 77.) Such was the opinion of Twisden, J., in Palmer v. 
Fletcher (1 Ley. 122,) and the decision in Riviere v. Bower, (1 
Ryan and Moody 24,) where the landlord recovered against his 
tenant for obstructing lights of a house adjoining the demised 
premises ; such also is the rule in the analagous cases of ways 
of necessity, where if the grantor sells lands surrounding a 
close which he retains, he retains a right of way over the lands 
sold (see Gale and W. as above, and page 77, &c.) The same 
rule has also been applied to light where the sales of both lots 
were at the same time as in Swansborough v. Coventry (9 Bing. 
R. 305). 

A «4 thus blindly fettering estates without any written evi- 
dence of right, and equally annoying to buyer and seller should 
not be adopted here unless it was clearly the law of our own 
state. Justice Bronson showed in the case of Parker v. Foote 
in 19 Wend., 309, that the English law as to lights does not 
apply to this country ; and we would have simply referred to 
that decision, but that it was truly said that that case was also 
decided on another point; still the Chief Justice expressly con- 
curred with him on that point, and it is believed that that part 
of the opinion was received at the time with cordial approba- 
tion by the publie andthe bar. Vice Chr. Sandford in Banks 
v. American Tract Society, (4 Sandford’s Ch. R., 465,) admits 
that such “is probably to be deemed the decision of the court,”’ 
but declined expressing an opinion whether it was an open ques- 
tion or not, and said still less did he mean to intimate a bias 
either way. 

He has since published the 2d vol. of the Superior Court Re- 
ports, of which court he is a distinguished member, and without 
expressing any dissent, gives the decision of that court in the 
case of Palmer v. Wetmore, and states the point decided to be 
that a landlord who owns land adjoining the demised premises 
has a right to build on such land, though he may thereby ob- 
struct and darken the windows in the tenement demised (p. 316.) 
. Authority as well as principle show that to be the law of this 

tate. 

The order appealed from should be reversed with costs, and 
the injunction be dissolved. 

Epwarps, J., concurred. Epmonps, Ch. J., dissented. 
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First District Court—New Orleans. 
JOHN CHANDLER SMITH v. THE MECHANICS’ & TRADERS BANE. 


1. Where acheck upon a bank is made payable to the order of A. B., the bank 
is liable to the person entitled; if the money be paid out on a forged en- 
dorsement purporting to be the signature of A. B; although the forgery was 
perpetrated, and the money obtained, by one to whom the drawer had been 
induced by fraud to deliver the checd, under the mistaken belief that he was 
the veritable A. B., the person to whose order the check was made payable. 


Some person, unknown, presented to the plaintiff, who is a 
broker, in November last, a draft purporting to be drawn by 
Payne & Harrison, of this city, which draft the plaintiff bought, 
and gave in return to the negotiator his check on the Mechan- 
ics’ and Traders’ Bank for the sum of $2,908 67 drawn to the 
order of Payne & Harrison. This check was presented to the 
bank and paid. It turned out that the draft was a forgery, and 
that the endorsement on the back of the check, drawn by Smith, 
to the order of Payne & Harrison, was written very legibly 
“ Payne & Horrin,” instead of “‘ Payne & Harrison,’’ and was 
also a forgery. The plaintiff, J. C. Smith, comes into court, 
and prays that judgment be given against the Mechanics’ and 
Traders’ Bank, for the amount of this check, on the ground 
that the bank could pay the amount only to the order of Payne 
& Harrison, and that it is the duty of the bank to verify the 
signature or endorsement of every check drawn to order. Af- 
ter hearing testimony and argument of counsel, the court ad- 
judged and decreed that the plaintiff, John Chandler Smith, 
recover of defendants, the Mechanics’ and Traders’ Bank of 
New Orleans, the sum of $2,908 67, with legal interest from 
the 20th of February, 1851, till paid, and costs. 


Strict Construction. 


An able writer in the Journal of Commerce expresses him- 
self with much propriety and good sense in the following article 
on the principles of Constitutional Construction. We do not 
go the entire length of subscribing to the doctrine that every 
power not expressly withheld, in a State Constitution, is, by 
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implication, granted to the Legislative power. The grant of 
‘legislative power’ must be understood as limited, even in a 
State Constitution, to such powers as the legislature of a free 
people may properly exercise, and must, by necessary implica- 
tion, exclude the exercise of either Hxecutive or Judicial pow- 
ers. But, with regard to the Constitution of the U. States, the 
principle of a strict construction arises from the nature of the 
federal system, is especially enjoined by the Federal Constitu- 
tion, and is absolutely indispensable to the preservation of the 
rights of the States, and to the permanency of our great and 
glorious Union: 


In presenting some general views on this principle of con- 
struction as applicable to the Constitution of the United States, 
it was mentioned that some of the dangers resulting from the 
opposite rule would be pointed ont. The people are so much 
more familiar with the workings of State legislation that they do 
not readily comprehend the vast difference which exists between 
the general and local constitutions. The difference results from 
the organic structure of the two instruments. The grants of 
power in the State Constitutions are general. All legislative 
power is in terms conferred. Under such a constitution, the 
legislation embraces. every subject nearly, and there is no ne- 
cessity to see whether the power is particularly granted; we 
only examine to see whether it is in terms withheld. The few 
powers withheld are so generally known that the local constitu- 
tion is scarcely looked to at all to learn what powers may be 
exercised. Such is the habit: and it almost disqualifies those 
who have long pursued it from understanding that a system the 
very reverse must govern the legislation at Washington. 


We were thirteen States when the National Constitution was 
formed. Its formation was voluntary—not compulsory. Va- 
rious and conflicting local interests existed among the States.— 
They were of the gravest character, and their preservation, 
perfect and complete, to the individual States, was essential. 
By granting all legislative power to the national government, 
these interests would have been swept away, and State lines 
and State powers would have been annihilated. The represcn- 
tatives of these States in the convention were, in order to pre- 
serve these interest, driven to a careful and precise specifica- 
tion of the powers which Congress might exercise, to declare in 
terms that the powers not granted were reserved to the States 
respectively, or to the people. Undersuch a constitution the 
legislative habit must be opposite to that which applies to the 
State constitutions. The power to be exercised must be found 
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within particular specifications, or in some clause, or be “ ne- 
cessary and proper’ for carrying it into effect. If powers not 
granted are assumed, the general government diminishes those 
which the States reserved, and confounds and disturbs the har- 
mony of the system. 

From the formation of the government there have been those 
who were interested in extending its powers beyond the bounds 
of this specified authority, and others equally interested in con- 
fining the government within the limits originally set for it.— 
Parties have arranged themselves into shape and organization 
on these opposing principles ; and so deep are the interests at 
stake, that upon this issue they will ever wholly or in part be 
formed. The South, which hitherto has been divided on this 
question, exhibited such unanimity in the last Congress in favor 
of the principle of strict construction, (that which secures the 
rights retained by the States,) that politicians of the North, 
from the desire of affinity with them, will the more readily 
yield up their views on this question. The course of Georgia, 
without distinction of party, indicates a systematic and thor- 
ough determination to oppose the assumption by Congress of 
improper powers. <A like course on the part of other South- 
ern States will secure their domestic institutions from legisla- 
tive violence on the part of Congress. ‘Their only safety lies 
ina careful and habitual preservation of the original restric- 
tions upon the power of Congress, and a careful and habitual 
preservation to the States of the reserved powers. 

The most noted instances of departure from it which the his- 
tory of the general government presents were the establishment 
of a Bank of the United States—a money corporation—mainly 
under the power to “ lay and collect taxes’ —the preumary ob- 
ject of the bank being to discount bills and issue money, and its 
secondary object only to collect and disburse the revenue: the 
passage of a general insolvent law, under a power to establish 
‘‘a uniform system of bankruptcy ;” the creation of a system 
of internal improvements within State lines and of a local 
character, under the power “to establish post offices and post 
roads ;” the establishment of a system of protection under the 
authority to raise a revenue, and on a plan Which diminished 
revenue as protection increased ; and the improvement of local 
harbors and rivers, under the right to regulate commerce. The 
enumeration might be extended; but a single case illustrates a 
principle, and the extension is unnecessary. It may be remark- 
of all these powers that the constitution might be looked to in 
vain by a stranger to it to find on which of the eighteen speci- 
fications of power they respectively hinged. Some of these 
powers were asked from the framers of the constitution, and re- 
fused by a decisive yote—the power to establish a corporation, 











AMERICAN LAW JOURNAL. 19 


[Strict Construction. ] 


for instance. But yet, through the plastic influence of the 
rule of implied construction, a corporation was established al- 
most the equal of the government in influence, and its superior 
except when attacked by a popular idol, of remarkable firm- 
ness, of unequalled energy, of desperate courage, who waged 
battle with a strength unknown to former political conflicts.— 
The framers of the constitution, when they gave Congress pow- 
er to “lay and collect taxes, and to regulate commerce,” could 
not have supposed that they were conferring, as appurtenant 
to them, a power which they refused to create independently— 
to incorporate. Nor could they have supposed, when they lim- 
ited the powers of Congress over money to its coinage and the 
regulation of the value thereof, that Congress would have con- 
ferred on any corporation a right to issue a different kind of 
money—one which affected the very standard they were bound 
to provide. The departure from the plain object and intention 
of the framers of the constitution in this instance established a 
p: inciple of construction which, if persisted in and applied to 
other powers, would have confounded all distinction between 
the two systems, and made the theory of governing through a 
written constitution too ridiculous for adoption by other nations 
and shown its unfitness to carry us forward to a safe anda high 
condition. 

Two features of an important character were thus established : 

1. That the power to lay and collect taxes might be exercised 
by a corporation, and that public officers, subject to removal, 
impeachment, and punishment, might be dispensed with. 

2. That, in order to carry into effect a specific power, an in- 
stitution might be established to exercise other and different and 
higher authority, under the pretence that it was a means to an 
end—such other and different and higher authority not having 
been conferred upon Congress. 

If the general government may undertake the business of a 
banker as a part of the authority to lay and collect taxes, it 
may undertake the business of carrying passengers as a part of 
the authority to carry the mail. If it may create a corporation 
for banking purposes, it may establish a steamboat and a stage 
corporation to carry passengers. If it may dispense with pub- 
lic servants and officers in collecting and disbursing the revenue, 
why may it not also in the conduct of our foreign negotiations ? 
The application of the rule to other subjects might work a 
change in the form of government entirely—from one conduct- 
ed by official persons into one managed wholly by corporations. 

The present arrangements for collecting and disbursing the 
revenue are entirely in harmony with the constitution; they 
are attended with no assumption of doubtful powers; they in- 
terfere with the private pursuits of none; they alarm no sec- 
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tion by an attempted stretch of authority; they are simple and 
effectual; they show the wisdom of the great and good men who 
framed the Constitution of the United States, and of the Con- 
gress which established a measure so much in harmony with it. 


Law Reform in Virginia. 


A correspondent of the United States Law Magazine, writes 
from the University of Virginia as follows :— : 


* Touching the subject of reform, I must declare that a tem- 
per greatly too radical, and indiscriminate in its radicalism, ap- 
pears to me to have been exhibited in some of the States. The 
common law system of pleading, for instance, I admit, is de- 
formed by many faults, which, however, are rather excrescences, 
generated by the scholastic pedantry of the times which origi- 
nated it, than necessary parts of the system. To correct these 
faults by legislation is wise and practicable, but they destroy 
the system. In Virginia, much has been done to prune away 
its redundancies, and diminish the ill effects of its extravagant 
technical tendencies, and at present the most mischievous fea- 
ture is precisely that which will be least likely to engage the 
attention of those who are most clamorous for reform—namely, 
the wide and illogical effect allowed to the general issue, in cer- 
tain actions. An application of the rules of court, Hil T, 4 W. 
IV., would be a very desirable improvement ; but the hope of 
it is distant, because, although it would increase greatly the cer- 
tainty of justice in the courts, accelerate business there, and 
diminish expense, yet it would demand more knowledge, reflec- 
tion, and care on the part of the practitioner, and oblige some 
scores of forensic Othellos to say “my occupation’s gone !” 
There is another particular wherein I think the usage of the 
common law might, with great advantage, be restored in Vir- 
ginia. I refer to the practice of the judge summing up the ev- 
dence to the jury, and charging them as to the law. This 
practice has fallen into entire disuse with us, greatly to the 
ca gpa of the character, and the benefits of trial by jury, 
and I am apt to think, not a little to the detriment of the judi- 
cial character itself—the judge’s faculties being suffered to rest 
for want of constant exercise. In civil as well as in criminal 
cases, our Virginia courts realize, pretty literally, Horne 
Tooke’s exordium to Ais jury. ‘‘ There is nobody here, gentle- 
men, but you and I, and the Attorney-General. As for the 
judge, and the crier, they are appointed only to keep order!’”” 
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Medical Jurisprudence. 
A NEW PHYSIOLOGICAL TEST OF INSANITY. 


Peter A. Browne, Esq., in his examination as a witness, in 
the recent trial of Warder Cresson, before Judge Kine, on a 
Traverse of a Commission of Lunacy, testified that his opinion 
of Mr. Cresson’s sanity, formed from repeated conversations 
with him on almost every subject, was confirmed by a micros- 
copie examination of the roots of the hair of his head. That 
from a careful and extended examination of many thousand 
specimens of the hair of the head, for some three years, he was 
able to point out a remarkable peculiarity which was always 
manifest in the hair of the head of an insane person. On pull- 
ing out (said Mr. Browne) a hair by the root from the head— 
the button at the end, or root as it is generally termed, will be 
observed, under the microscope to be white in color, transpa- 
rent, often translucent, and in shape regular and pestle formed. 
In the insane, these characteristics are in all respects different ; 
the button is dark in color, neither transparent nor translucent, 
and distorted, bent and irregular in shape and form. This 
change in the roots of the hair Browne accounted for thus :— 
that it is produced by bodily disease, which has this effect on 
the hair: that insanity of every kind is a bodily disease, and 
that this change in the hair is caused more generally by insan- 
ity than by any other disease; that a person might not be in- 
sane whose hair presented these peculiarities, but suffering pro- 
bably from some bodily ailment; yet if the hair manifested no 
change, but presented the white transparent and pestle-shaped 
appearance of the button, the person was free not only from 
insanity, but from all other diseases having this effect. Such 
was the appearance of Mr. Cresson’s hair under the miscros- 
cope, and Mr. Browne declared on oath that this test was con- 
firmatory of his opinion in favor of his sanity. 

Mr. Browne exhibited to the jury many hundred specimens 
of hair collected from five lunatic hospitals, and testified that 
every specimen had this characteristic of insanity. He further 
testified that, from the investigations he had made, he had no 
doubt whatever of the theory he advanced, that it was based on 
actual experiment, and confirmed by every observation made. 

In the course of his testimony, Mr. Browne referred to the 
peculiarities of hair which distinguished the different races of 
men—the Mongolian or Chinese race and the American Indian 
having hair in form round or cylindrical; the Caucasian, Euro- 
pean or white race oval hair, and the negro race hair flat or rib- 
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bon shaped. That by these marks of different races, he was 
enabled to decide on three different specimens of hair, sent to 
him from Virginia, a short time previous, to determine whether 
either of the parties to whom it belonged, and which, had ne- 
gro blood, it being a matter of doubt, and important to be known 
in a criminal trial then pending, as by the laws of Virginia no 
person with negro blood can be a witness against a white per- 
son. Mr. Browne, on examining the hair, found that one had 
Indian blood, but no negro; one had negro blood, and one was 
doubtful whether there was any admixture with the white blood. 
These indices of races, I believe, have been before this publish- 
ed by Mr. Browne. [Phil’a Ledger. 


In the Supreme Court for the E. Dis. of Penn’a. 
December Term, 1845.—No. 89. Am. Action Case. 


DAVID A. MIDDLETON, and DEBORAH, his Wife, (late Deborah Rice, ) 
v. JACOB RICE, Executor of last Will and Testament 
of DANIEL RICE, deceased. 


[S. C. Brigutiy’s Nisi Prius Cases, 88. ] 


— 


. Though a limitation to a widow so long as she remains unmarried, is good, 
yetif a legacy or bequest of personal property be given to a party for life, 
with a condition subsequent annexed thereto, that if the legatee marries, the 
legacy is to go over; it seems such condition is bad. 

2. Where a testator directed his executors to pay annually $200 of the pro- 

ceeds of his real estate to his widow, for the support of herself and his chil- 

dren, to be paid monthly until his youngest son should arrive at the age of 

21, provided, however, that his wife remained his widow that long, and in 

case she again married, the bequest to cease from the day of marriage ; held 

that the bequest over was void. 


Daniel Rice, late of the County of Delaware, State of Penn- 
sylvania, deceased, was in his lifetime, and at the time of his 
death, seized and possessed of certain real and personal estate, 
in the said county; and being so seized and possessed, made 
and published his last will and testament, as follows: 

I, Daniel Rice, of Darby Township, in the County of Dela- 
ware, in Pennsylvania, do make this my last will and testament, 
ment, in the following manner, to wit: It is my wish, and I 
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direct that all my personal estate be sold at public vendue, ex- 
cept what I hereafter give to my wife, and what my executors 
may think needful to stock the place, by my executors hereaf- 
ter named, immediately after my decease, for the best price 
that can be gotten for the same, and with the money arising 
from the sales to pay my funeral expenses, just debts, buy the 
necessary stock for the use of the place, and if any money be 
left, to be placed at interest for the use of my children. 

Item. 1 give and bequeath to my loving wife Deborah, all 
my household and kitchen furniture, together with all the grain, 
flour, meat and vegetables in and about the house at the time 
of my decease, absolutely, and to be at her own disposal; and 
I do order and direct my said executors, to put out my real es- 
tate to the shares, as hereinafter directed, and out of the pro- 
ceeds of the same yearly and every year to pay to my said wife 
for the support of herself and children, two hundred dollars, 
and that to be paid in monthly payments; and the remainder 
of the said proceeds to be laid out annually in fencing, lime 
and manure, if necessary for the place, wntil my son Daniel ar- 
rives at full age, provided, however, that my said wife remains 
my widow that long; and in case she marries again, the above 
bequest of two hundred dollars, annually, is to cease from the 
day of her said marriage. 

3. I give and bequeath to my son William, six hundred dol- 
lars, to be paid in the manner following, to wit: two hundred 
dollars of said sum when my son Daniel arrives at full age ; 
other two hundred dollars when he arrives at twenty-two years 
of age; and the remaining two hundred dollars when the said 
Daniel arrives at twenty- three years of age. 

4. Item. I giveand bequeath to my daughter Ann, six hun- 
dred dollars, to be paid her in the same manner and at the same 
times as the before mentioned legacy to my son William, and 
which legacies to remain a lien on my real estate until paid. 

Item. I give and bequeath to my son Daniel Rice, all my 
real estate in Darby township, Delaware county, in the State of 
Pennsylvania, or elsewhere, to hold the same to him, his heirs 
and assigns, forever; and my will is, and I direct that my said 
executors, hereafter mentioned, shall and do furnish sufficiency 
of stock and farming utensils for the said real estate, and put or 
place out the same on the shares, on the best terms practicable, 
for the benefit of my said son Daniel, during his minority; and 
that when of full age he pay out of the said real estate the be- 
fore mentioned legacies to his brother and sister, in the man- 
ner heretofore mentioned. And my will further is, that my 
son Daniel, in consequence of my devising to him all my real 
estate, subject to the aforesaid legacies, shall and must also af- 
ter he becomes of full age, maintain and support his mother, 
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as long as she remains my widow, and no longer. And my fur- 
ther will is, that in case my son Daniel should die under age, 
without lawful issue, then in that case I give and devise all my 
said real estate to my son William, to hold the same to him, his 
heirs and assigns forever, subject to the payment of six hundred 
dollars to my daughter Ann, in addition to the six hundred dol- 
lars which was to be paid her by my son Daniel, and also sub- 
ject to his maintaining and supporting his mother, as my son 
Daniel was to have done, during the time she remains a widow, 

and no longer. I hereby nominate and appoint my brother 

Jacob Rice, : and friend Dr. Morris C. Shallcross, executors of 
this my last will and testament; and do alsohereby appoint them 
guardians of all my said children, during their minority. 

In witness whereof, I have hereunto set my hand and seal, 
this eighth day of May, A. D. one thousand eight hundred and 
thirty- three. 

DANIELRICE, [seEat.] 
Signed and sealed by the said Danicl Rice, as his last will and 
testament, in our presence. 
JOHN STROOPES, 
J.T. PEARSON. 
August 15, 1833—Proved in the usual form. 





And the said testator died on or about the day of 
August, A. D. 1833, leaving a widow, the said Deborah, and 
three children, viz: the two sons and one daughter in his said 
will named—that is, William Rice, then aged about five years ; 
Ann Rice, aged about three years ; and Daniel Rice, the young- 
est, then aged less than one year. That the said executors 
prove ed the will of the said test: itor, on the 15th day of August, 
1853, and then duly qualified thems elves and took upon them- 
selves the office of executors as aforesaid; and that since their 
said qualification, the said Morris C. Shallcross was on or about 
the ———— day of , 18 , discharged by due and 
proper process from his office of executor, by the Orphans’ Court 
of the County of Delaware, and that the said Jacob Rice is 
now, and ever since the said discharge of the said Morris C. 
Shallcross has been, the sole and acting executor of the said 
will and guardian of the said children of the said testator ; and 
that under the said will the said executor continued to pay to 
the said Deborah, then widow of said testator, the bequest or 
sum of two hundred dollars per annum, for the support of her- 
self and her children, as provided in and by the said will, until 
the 26th of January, 1840, when the said Deborah, widow of 
the said testator, intermarried the said David A. Middleton, 
since which time the said Jacob Rice has declined or refused to 
allow or pay to the said Deborah the said allowance or bequest 
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of two hundred dollars, as provided in said will, or to pay for 
the support and maintenance of the testator’s said children.— 

- That the said children of the testator have continued to live 
with their mother, the said Deborah, from the death of the said 
testator until the present time ; and since the intermarriage of 
their mother with the said David A. Middleton, have been en- 
tirely supported and clothed by their said mother, and at her 
expense, without receiving anything from the said executors 
and guardians of the said Jacob Rice, out of the property de- 
vised by the will of their father, the said testator. That the 
real estate devised in said will has been for some time past oc- 
cupied and used by the said Jacob Rice; and that no rent or 
income from it has been paid or applied to the use of the said 
Deborah, or of her said children, who now continue dependant 
upon and maintained by their mother, the said Deborah; and 
that the said youngest son of the testator, Daniel lice, will 
not attain to his full age of twenty-one years, until the 8th day 
of April, 1854. 

Upon the foregoing case, if the Court shall be of opinion that 
the said Deborah is entitled to receive her said annuity, not- 
withstanding her said marriage, until her youngest son shall ar- 
rive at full age, then judgment to be entered for the plaintiffs 
for the arrears of said annuity, with interest on the monthly in- 
stalments unpaid. And if the Court shall be of opinion, that 
the said annuity under the said will ceased and determined with 
the said second marriage, then judgment to be entered for plain- 
tiffs for reasonable compensation for the maintenance and cloth- 
ing of the testator’s said children from the date of the said se- 
cond marriage. 

(Signed) THOMAS DUNLAP, 
Attorney for Plaintiffs. 
W. H. DILLINGHAM, 

Jan. 28, 1845. Attorney for Defendants. 

‘his case was argued before Judge KENNepy, at Nisi Prius, 
in February 1845, and the following opinion delivered: 

Contracts in restraint of marriage are regarded as being con- 
trary not only to the law and order of our nature, but likewise 
contrary to sound policy, and therefore ought to be considered 
illegal and void. Marriage, no doubt, may be made th» sub- 
ject of regulation by qualified restrictions under certain cireum- 
stances, but under no circumstances whatever ought a general 
and entire restriction of it to be countenanced and sanctioned 
by law. Accordingly, a covenant not to marry any person but 
the covenantee, under a penalty of one thousand pounds, with- 
out any consideration to support it, was held invalid in law, and 
that no action would lie to recover the penalty. Lowe vs. Peers, 
4 Burr. 2225. The judgment of the King’s Bench in this case 
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was afterwards affirmed upon Writ of Error in the Exchequer 
Chamber. Lord Chief Justice WiLMor, in delivering the opin- 
ion of the Court, observed :—* It would be endless to enumer- , 
ate the duties which are the objects of moral obligations, both 
in a state of society and out of it; gratitude, charity, and all 
parental and filial duties beyond mere maintenance. Friend- 
ship, beneficence in all its branches, and many more which 
might be named, are duties of perpetual obligation, and 1 can- 
not name a greater than matrimony, being one of the first com- 
mands given by God to mankind after the creation, repeated 
again after the de luge, and ever since echoed by the voice of 
nature to all mankind. For the precept of multiplication has 
been always expounded by the civilized world to mean multipli- 
cation by the medium of m: utrimony, and not promiscuous cop- 
ulation ; and there cannot be a duty of greater importance to 
society, because it not only strengthens, preserves and perpet- 
uates it, but the peace, order and decency of society depends 
upon protecting and encouraging it.’’ See Wilmot’s Opinions 
and Judgments, 571. He also proceeds further to state, that 
“The writers upon the law of nations, consider contracts to 
omit such duties as void; nay, they consider an oath to perform 
them as not obligatory. Grotius 2, lib. ch. 13, sec. 67. A cov- 
enant of this kind does not only hinder a greater moral and so- 
cial good, it does not only interfere and check that ‘ Profee- 
tum in bono” which we owe to God and our country, but it 
tends to evil, and to the promotion of licentiousness; it tends 
to depopulation, the greatest of all political sins; it is a con- 
tract “‘vergens ad publicam perniciem,” and therefore has a 
moral turpitude in it.’’” And he also shows that it is much 
worse than a covenant of perpetual chastity, which extends to 
all wnlawfud as well as lawful intercourse, because a covenant 
in restraint of marriage only interdicts the innocent gratifica- 
tion of a natural appetite and leaves the party at full liberty to 
a criminal indulgence of it. Therefore to entertain an action 
for the breach of such contracts, would be setting the laws of 
God and man at variance with one another, and would be mak- 
ing the common law counteract its own favorite dominant prin- 
ciple, ‘‘Salus populi suprema lex.’’ In Baker vs. White, 2 
Vern. 215, a bond from a widow not to marry again, was de- 
creed to be delivered up, though there was a counter bond to 
ay a sum of money to her executors if she didnot. Vide also 
io vs. Bradshawe, Id. 103. Conditions also in restraint of 
marriage are odious ; and are therefore held to the utmost 
rigor and strictness. They are contrary to sound policy. By 
the Roman law, they are all void, says Lord Mansfield, in Long 
vs. Dennis, 4 Burr. 2055. Conditions precedent, he further 
observes, must previously exist, (meaning that they must be 
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performed, otherwise the gift cannot take effect.) Therefore 
in these, there can be no liberality, except in the construction 
of the clauses, but in cases of conditions subsequent, it has been 
established by precedents that where the estate is not given 
over they shall be considered as only in terrorem. Fry ys. Por- 
ter, 1 Chan. Ca. 138; 1 Mod. 36, 300; 2 Chan. Rep. 26; 
Pullen vy. Redy, 2 Atk. 587; Harvey vs. Asten, 1 Atk. 375; 
Scott vs. Tyler, 2 Bro. Ch. Rep. 488. This shows how odious 
such conditions are; for, in reason and argument, the distine- 
tion between being or not being limited over is very nice; and 
a clause can carry little terror “which is adjudged to be of no 
effect. We must, however, be careful not to confound limita- 
tions with conditions, for limitations may be good notwithstand- 
ing they are seemingly in restraint of marriage, and were so by 
the civil as well as the common law. As for instance, where 
the meaning of the testator is not to forbid marriage, but to 
grant the use of the thing bequeathed until the legatary shall 
marry. Swinburne, part t 4, ch. 12, sec. 6. Or where the pro- 
hibition of marriage is not made conditionally by this word 7f, 
(as I make thee my executor ¢f thou dost not marry,) but by 
other words or adverbs of time; as when the testator willeth 
that his daughter or wife shall be executrix or have the use of 
his goods, so long as she shall remain unmarried. Agreeable 
thereunto are the laws of this realm of England, wherein there 
is a case that one of the Kings of this realm did grant to his 
sister the manor of D. so long as she should continue unmar- 
ried, and this was admitted to be a good limitation in the law, 
but not a condition. Swinburne, part, 4 ch. 12, sec. 19. But 
where a legacy is given on marriage, with consent see and 
there are no words to vest the legac y, the consent is a condition 
precedent, so that nothing becomes due until marriage, for by 
the civil law as well as by the common law, if money be given 
to be paid at a time or upon an act previous to the payment, 
nothing becomes due or can be demanded, till the time incurred 
or the-act performed. Harvey vs. Aston, Comyn. Rep. 744. 
Although in cases of conditions subsequent, it seems to be 
established, that where there is a bequest over upon non-com- 
pliance with a condition requiring consent to marriage, that the 
executory bequest will take effect upon a breach of the condi- 
tion by the primary legatee, so that it shall not be considered 
in terrorem, yet I apprehend, in no case has it been held, if a 
legacy or bequest of personal property be given toa party either 
absolutely or expressly for life, with a condition subsequent an- 
nexed thereto, if the legatee marries, the legacy or bequest shall 
be given to a third person, that such shall be good or available 
to the third person, because the condition being an absolute 
prohibition of marriage, upon any terms whatever, must be 
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considered as wholly void and of no effect. Accordingly Ch. 
Baron Comyns, in Harvey vs. Aston, Comyns’ Rep. 729, i 

speaking of what he seems to think uncontroverted on both 
sides, says: “if a portion be given on the consideration that 
the daughter should never marry, I think such a condition should 
ve rejected as repugnant to the original of the creation of man- 
kind.”” See also Godol. Orph. Leg. part 3, ch. 17, section 6. 
And of this opinion was Lord C hief Justice WILtes, when it 
cannot be construed into a limitation. Willes, Rep. 9 !. Also 
in Salisbury vs. Bennett, Skinner’s Rep. 286, where it is said 
by Rawlinson, Justice, conditions wholly to restrain marriage 
are odious, as that a woman shall not marry, or shall not marry 
before sixty, and therefore, (as in the civil law,) are void. In- 
deed, I am not aware of even a dictum to the contrary, by an 
English Judge or Chancellor, except that of Lord THuRLow, in 
Scott vs. Tyler, 2 Bro. Ch. Ca. 488, where he is reported to 
have said, ‘that a condition that a widow shall not marry is not 
unlawful.”’ He must, I presume, have taken this idea from the 
civil, or rather the canon law, which it is said, made conditions 
against marriage void as to virgins, but allowed them as to wi- 
dows, especially if the legacy was given by a husband to his 
own wife. Godolph. Orph. ‘Leg. part 3d, chap. 17, see. 9.— 
Such a distinction may have existed at Rome, and have pro- 
ceeded from a selfish pride or ungenerous prejudice on the part 
of husbands or ecclesiastics, who were most likely the lawgivers 
there. To the credit, however, of English lawgivers, I think it 
may be said, that it never entered into their minds to make any 
distinction of this sort. For certainly it does not appear to be 
sustained by any principle of nature or sound policy. Why 
should a widow of twenty-two be restrained from marrying 
more than if she had never been married? This dictum of Lord 
'hurlow seems to be impugned by the decision of the Supreme 
Court of Massachusetts, in Parsons vs. Winslow, 6 Mass. Rep. 
178, and particularly by what fell from Justice SEDGW ICK, in 
delivering the opinion of the Court, who says: ‘The real in- 
tention of the bequest was for the life of the wife, on condition 
of being void in the event of her marrying. Had this been a 
condition precedent, it would have defeated the gift ; but when 
the condition is subsequent, as this is, and the legacy is not 
given over, it is considered merely in terrorem, and the condi- 
tion is void, because it puts a restraint upon matrimony, which 
ought not to be discouraged.” It is true that Mr. Justice Sto- 
RY repeats the dictum of Lord TuuRtow in his 1 Equity Juris- 
prudence, pl. 285, without comment, butit is manifestly repug- 
nant to all that he has recognised and laid down as the law in 
that valuable work of his. In pl. 280, he says: “If the con- 
dition is in restraint of marriage, then, indeed, as a condition 
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against public policy, and the due economy and morality of do- 
mestic life, it will be held utterly void. And so if the condi- 
tion is not in restraint of marriage generally, but still the pro- 
hibition is of so rigid a nature, or so tied up to peculiar circum- 
stances, that the party upon whom it is to operate, is unreason- 
ably restrained in the choice of marriage, it will fall under the 
like consideration. Thus, where a legacy was given to a 
daughter, on condition that she should not marry without con- 
sent, or should not marry a man who was not seized of an 
estate in fee simple of the clear yearly value of £500, it was 
held to be a void condition, as leading to the probable prohibi- 
tion of marriage. Kelly vs. Monck, 3 Ridgw. Parliam. Cases, 
205, 244, 247, 261. I cannot refer to any case, embracing a 
devise of rea] estate upon a condition subsequent in restraint 
of marriage generally, in which the condition has been adjudg- 
ed to be void, but such would seem to be, I think I may say, 
the universal opinion entertained by judicial men on this point. 
In Perrin vs. Lyon, 9 East. 170, which was a devise of real 
estate, subject to a condition of a partial restraint of marriage, 
it may be fairly inferred, if the restriction had been general, 
that Lord Ellenborough would have held the condition veid.— 
Accordingly, Mr. Jarman, in his edition of Powell on Devises, 
2 vol. 291, observes: that, ‘‘even in regard to real estate it 
seems to be generally admitted, (though the point rests rather 
on principle than decision,) that unqualified restrictions on mar- 
riage are void on grounds of public policy. In the case under 
consideration the testator had directed his executors to pay an- 
nually two hundred dollars of the proceeds of his real estate to 
his widow for the support of herself and her children, to be paid 
monthly, until his son Daniel shall attain the age of twenty-one 
years, provided, however, that his wife remains his widow that 
long, and in case she marries again, the bequest of two hun- 
dred dollars annually is to cease from the day of her marriage. 
Had the testator directed the two hundred dollars annually to 
be paid to his wife as long as she remained a widow, such limi- 
tation according to the authorities referred to above, would 
have been good, and her subsequent marriage would have ter- 
minated her right to receive any longer the annuity. But this 
is not the form of the gift; it is given to her, not during her 
widowhood but expressly until the testator’s son Daniel shall 
arrive at fullage; provided, however, that his said wife re- 
mains his widow that long, and in case she again marries, the 
above bequest of two hundred dollars annually, is to cease from 
the day of her said marriage. ‘Thus the restriction upon the 
wife's marriage generally, is superadded as a ccndition subse- 
quent to the previous limitation, that the annuity should be 
continued to be paid to her by the testator’s executors until his 
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son Daniel should arrive at full age. It being then both in 
form and substance a condition subsequent and not a limitation 
of the devise, it must be considered as void according to the 
principles set forth in the premises as being contrary to the first 
law of our nature and to an institution pre-eminently calculated 
to promote the very best interests as well as the true happiness 
of mankind in the very highest possible degree. The plaintiffs 
are therefore still entitled to demand and receive the annuity 
of two hundred dollars, monthly, until Daniel, the eldest son of 
the testator, shall arrive at full age, if he should live so long; 
and judgment is directed to be entered for the amount of prin- 
cipal and interest due and in arrear according to the case 
stated. 


Norr.—A writ of error was taken out, but the plaintiffin error afterwards 
suffered a non-suit. This decision therefore stood unreyersed at the time the 
decision of the Common Pleas of Lancaster, in Com’th vs. Stouffer, was made, 
which was in conformity with the decision of Mr. Justice Kennepy; but that 
decision was overruled in 10 Barr 350. 

[Ep. Am. Law Jour. 


In the Supreme Court of Pennsylvania. 
Middle District, May Term, 1851. 
JAMES HAMILTON alias THACKER vs. THE COMMONWEALTH. 


In error from the Oyer and Terminer of Lancaster County, 
May 12. 


This case came before the Court on an application made by 
George Ford, Attorney for the defendant in the court below, 
for a special allocatur for a writ of error, for cause shown, and 
the presentation of an authenticated copy of the record, Xe., as 
follows, viz: 

Commonwealth vs. James Hamilton otherwise Jas. Thacker. 
Indictment 1st, 2d, and 3d Counts, murder ; 4th Counts, man- 
slaughter. True Bill. April 21st, 1847. Same day the de- 
fendant, James Hamilton otherwise called James Thacker, be- 
ing arraigned in open court pleads Mot Guilty, and de hoe, &c., 
Attorney General similiter; is sueand rule for trial. April 21st, 
1849. ‘The case continued to August Sessions by consent of 
counsel for the Commonwealth, and counsel for defendant. And 
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now, August 20th, 1847, the court in session, and all the Judges 
on the Bench, viz: Etuis Lewis, Esq., President, and Jacob 
Grosh and Emanuel Shaeffer, Esqrs., his Associates, same day 
James Hamilton, otherwise called James Thacker, indicted for 
murder, having been brought into court, the clerk was directed 
to draw from the box containing the names of the jurors regu- 
larly and legally drawn, a jury in the case of the Com’th vs. J. 
Hamilton, otherwise called James Thacker, which having been 
complied with by the clerk, the following jury came, to wit :— 
David Weiler, affirmed, Xc., twelve sober, intelligent and com- 
petent men, who upon their oaths and aflirmations respectively 
do say, that the defendant, James Hamilton, otherwise called 
James Thacker, is ‘* guilty of murder in the first degree, and 
in manner and form as he stands indicted.’’ The jury (at the 
request of George Ford and W. L. Campbell, Esq., counsel for 
prisoner) was polled, and each for himself pronounced the de- 
fendant, James Hamilton, otherwise called James Thacker, 
“Guilty of murder in the first degree.’’ The jury rendered 
their verdict August 22d, (Sunday) 1847. 

August 23d, 1847. The court after hearing all the testimony 
and the verdict of the jury, sentenced the prisoner, James Ham- 
ilton, otherwise called James Thacker, as follows, to wit :— 
‘Whereupon all and singular, the premises, being seen and un- 
derstood by the courthere, it is considered by the court here, 
that the said James Hamilton, otherwise called James Thacker, 
be taken from hence to the place from whence he came, and 
from thence to the place of execution, and that he be there 
hanged by the neck until he be dead.” 

The prisoner, James Hamilton, otherwise called Jas. Thack- 
er, Was present in court, during every stage of the trial, from 
the time of his arraignment up to the period when the sentence 
was pronounced by the Hon. Exits Lewts, President Judge of 
the Court, upon him. In short, the whole trial, from its com- 
mencement to its termination, was conducted according to law.” 

Ford, for plaintiff in error, in support of the application for 
allocatur argued. 

First, The record was imperfect, because it does not appear 
that the jurors were sworn to try whether the prisoner was 
guilty or not of the felony in the indictment specified. 1 Chit. 
Crim. Law 720, 3 Saund. 393, and Note 1, Rex vs. Perin, 11 
East. 510, 4 Bl. Com. Appen. Sct. 1, Act of May 31, 1718, 
sect. 6, 1 Sm. laws 112. 

Second, It does not appear upon the record, that the prison- 
er was present when the sentence was passed on him, nor does 
it show that he was asked, whether he had anything to say, why 
sentence of death should not be pronounced against him. This 
is an important part of the record and cannot be omitted. 1 
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Chit. Cr. Law 700, 720. 4 Black Com. Appen. 1. Dunn ys. 
Comm. 6 Barr 384. 

Third, The record shows that the sentence was passed 
against the prisoner, not in the second, but the third person, 
and as a mere direction from the President of the court, to the 
clerk. 

Fourth, From the record it appeared that the trial was had 
in the Court of Quarter Sessions, and not in the Gyer and Ter- 
miner. Const. of Penn. Art. V, sec. 5. 

Champneys, contra. The witnesses for Commonwealth, on 
the trial, proved that the homicide was committed by the pris- 
oner in the perpetration of a robbery: and as the degree of the 
offence was, therefore, expressly designated by the act of As- 
sembly, there was nothing left for the discretion of the jury.— 
That the injury inflicted by the prisoner occasioned the death 
of Hunter, was ascertained after a careful post mortem exami- 
nation. ‘There was evidence of gross negligence in omitting to 
procure the proper medical attention to the wound; and, al- 
though the death of Hunter was hastened by this inattention, 
yet it was apparent, that the wound, and not the improper 
treatment caused the death ; and the intelligent jury who tried 
the cause could not do otherwise than convict the prisoner.— 
Having had doubts as to the propriety of the conviction from 
testimony subsequently discovered and presented to me by Gen. 
Ford, the prisoner’s counsel; both the late and present Execu- 
tive received the information which induced them to suspend 
the warrant of execution. The present Executive very proper- 
ly urged upon the Legislature the enaetment of a law, which 
would invest the Court with authority, in convictions of murder 
in the first degree where the warrant of execution was suspend- 
ed, to direct that the prisoner should be committed to solitary 
confinement at labor, so as to receive the moral discipline and 
and punishment prescribed by our admirable penitentiary sys- 
tem. ‘The legislature did not act upon this recommendation, 
under the apprehension, it is presumed, that it might lead to a 
general commutation of punishment in cases of conviction of 
murder in the first degree; and notwithstanding the plausibili- 
ty of his objection, I have been long impressed with the neces- 
sity of the provision suggested, as essential to the proper and 
humane administration of justice. 

As to the first error urged by prisoner. The brief statement 
of the clerk in making up the record; of the session of the 
Court ; the names of the Judges; the direction to the Clerk to 
draw the Jury ; the actual drawing of the Jury, and that they 
were duly sworn or affirmed, &c., is in entire conformity with 
all the precedents in our county; and I believe, will be ascer- 
tained upon examination, to be equal in particularity to the re- 
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cords of any other county in the Commonwealth. The British 
precedents require much greater precision and particularity 
than our practice demands. Brief entries showing substantial- 
ly what has been the course of proceeding during the progress 
of the trial, is all that has been required; and the policy of 
our legislature and our judicial decisions, have equally tended 
to sanction this practice. Dyott vs. the Com. 5 Wh. 67. Ja- 
cobs vs. Com. 5 8. & R. 315. Whar. Am. C. L. 617. Com. 
vs. Smith 28. & R. 300. 

As to the second error assigned. It does appear distinctly 
that the prisoner was present during the trial. Until the deci- 
sion in Dunn vs. Com’th, 5 Barr, it was not the practice to in- 
sert a certificate of the presence of the prisoner during trial 
upon the record. The arraignment of the prisoner and his 
plea; the challenge of the prisoner and the statement that he 
was brought in for sentence; sufficiently indicate the trial in 
person which the Constitution and laws demand. 

As to the error alleged in the omission to place upon the re- 
cord the inquiry made of the prisoner after conviction, if he 
knows or hath any thing to say for himsclf why the Common- 
wealth ought not to proceed to judgment, Xe. 

From a careful examination of the records of our county, 
from 1792 to the present date, there are but three instances of 
the numerous cases of homicide tried, in which this question, 
the allocatur as it has been termed, was inserted upon the re- 
cord. These were the Commonwealth vs. Lechler, Comm’th 
vs. Shaeffer and the Comm’th vs. Hagerty, in all of which I 
was counsel. In the first case the record was made up accord- 
ing to my impression under the direction of Judge FRANKLIN, 
whose accuracy and ability are well known to the profession. 

The British precedents clearly require its insertion upon the 
record ; but it appearing in this case that the prisoner was 
brought into court for sentence ; this would seem to indicate 
with sufficient clearness that the court had not failed to afford 
him all the safeguards required by the constitution and the 
Jaws. I was not aware, until my learned friend showed me the 
record a few days since, that the clerk, who was a very compe- 
tent officer, had added the unnecessary and superfluous append- 
age, that the proceedings were according to law. This entry 
is mere surplusage without any legal effect; and which cannot 
add to or detract from the merit of the record. Cr. Cir. Com. 
p- 28, Comm’th vs. Pennock, 38. & R. 199; Comm’th vs Im- 
mel, 6 Bin 403. 

3d and 4th. As to the third and fourth errors: It is suffi- 
cient to remark, that the sentence is recorded in the usual form 
according to the precedents: and, in reference to the objection 
urged to the tribunal that tried the case, it is only necessary to 
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say, that it distinctly appears from the bill of indictment and 
all the proceedings of record, that the trial was before the Pres- 
dent and his Associate Judges composing a Court of Oyer and 
Terminer. 

May 20. Grpson, C. J. 

The artistic form in which the sentence stands recorded 
proves that the clerk of the court had consulted a precedent.— 
The verb is in the present tense and third person; and the 
words of the pronouncing judge are not put down exactly as 
they dropt from his lips. Even the prayer for mercy is proper- 
ly omitted, as it is no part of the judgment. So far all is un- 
usually well. But for every thing besides, it is plain from the 
journalizing of the proceedings in the past tense, that the 
clerk’s knowledge of the principles and forms of criminal law 
was too limited to serve him in applying his precedent to the 
proceedings with entire advantage. The details of the trial 
embracing as they do, the bringing of the prisoner into court, 
the direction of the court to draw a jury from the proper box; 
the clerk’s compliance with it ; the qualification of the jurors as 
‘sober, intelligent and judicious men ;”’ the polling of the jury, 
and much more of the sort show that the officer was too intent 
on the small beer of the case to attend to essentials; for the 
entries seem to have been made with a view to obviate some 
of the exceptions taken in Dunn vs. The Commonwealth. How- 
ever that may be, we find no entry that the prisoner was de- 
manded whether he had any thing to say why sentence of 
death should not be pronounced on him the absence of which 
was ruled in Rex vs. Geary, 2 Salk. 630, and the King vs. 
Speke, 3 Salk. 358, to be fatal. In fact, there is nothing on 
the docket to show even that the prisoner was present when he 
was sentenced, except the supplementary memorandum that 
‘“‘ he was present in court during every stage of the trial from 
the time of his arraignment up to the time when the sentence 
was passed by the Hon. Exttis Lewis, President Judge of the 
Court on him. Indeed, the whole trial from its commencement 
to its termination was according to law. 

A record is constituted of proper and legitimate elements set 
down in their order; for it is certainly not law, that all the 
gossip a clerk or prothonotary writes down in his docket, cpso 
facto, becomes the very voice of undeniable truth. The judges 
of a Court of Error must determine for themselves, and conse- 
quently on facts instead of sweeping assertions. The premises 
to found a sentence of death, are set forth in 1 Chitty’s Crimi- 
nal, 720, and the form of the entire record is given in 4 Bla. 
Com. App. 1, in which there is a demand of the prisoner, “if 
he hath or knoweth any thing to say, wherefore the said justices 
ought not, in the premises and verdict, to proceed to judgment 
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and execution against him,” together with his answer, that he 
“ nothing farther saith unless as he before hadsaid.’” Withus 
a full record is seldom, perhaps never, formally made up ; but 
the docket which stands in its place, must contain the substan- 
tial parts of it, from which, together with the other records in 
the office, such a record might be formed. It is because the 
proceedings remain on paper that. we have been able to dispense 
with strict form as to tense and person, holding fast however to 
matter of substance. But even the forms of records are deeply 
seated in the foundations of the law; and as they conduce to 
safety and certainty, they surely ought not to be disregarded, 
when the life of a human being is in question. Our practice of 
rotation, has excluded experience from the county offices ; and 
it would perhaps be profitable were the presiding judge to su- 
perintend the entries. It would at least prevent our judicial 
records from becoming entirely barbarous. 
Writ of error allowed and judgment reversed. 


In the Supreme Court of Pennsylvania. 
For the Middle District—May Term, 1851. 


APPEAL FROM THE COURT OF COMMON PLEAS OF LANCASTER Co. 
SUMMERS’ APPEAL. 


1. Where judgments are confessed a few days before an assignment for the 
benefit of creditors, the judgment creditors gain no lien thereby if the dedto 
knew at the time of confessing the judgments that he was insolvent. 

2. The knowledge of insolvency, by the debtor, at the time of confessing the 
judgments shall itself be evidence that the judgments were made with intent 
to evade the acts of 17 April 1848, and 14 April 1849; the knowledge of the 
creditor does not enter into the account. 


Statement of the Case by the Appellant. 


Christian Shultz, sr., was seized and possessed of sixty-two 
acres of land, in the county of Lancaster, and of divers person- 
al property, when on the 22d day of May, 1849, Samuel Sum- 
mers brought an action of debt in the Common Pleas of Lan- 
caster county, to August term 1849, No. 58, against him, to 
recover the amount due upon a single bill for $2,800, with in- 
terest, from October 14 1843. On the same day a narr. was 
filed, and a rule entered by plaintiff's attorney, to choose arbi- 
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trators on the 7th day of June 1849; on which day the parties 
by their attornies, chose arbitrators to meet on the 25th day 
of June, 1849. 

In the meantime, to wit, on the 18th day of June, 1849, seven 
days before the time fixed for the meeting of the arbitrators, 
Christian Shultz, sr., executed five judgment bonds—one to: 
Benjamin Barr for $267 75; one to Jacob F. Herr for $700; 
one to Benjamin Shultz for $500; one to Magdalena Eckman 
for $2,200 02; and one to John Groff for $183, at the same 
time selling portions of his personal property to divers persons, 
which said five judgment bonds were, on the 19th day of June, 
1849, entered in the Prothonotary’s office. Three days after 
the entry of these judgment bonds, to wit: on the 22d day of 
June, 1849, Christian Shultz, sr., and wife, executed a deed of 
assignment of his real estate only, to John Strohm, Esq., i 
trust for the benefit of the creditors, which, on the 25th day of 
June, 1849, was entered in the Recorder's office of the county 
of Lancaster, and on the same day the award of arbitrators in 
the suit of Samuel Summers (the appellant) vs. Christian Shultz, 
sr., was filed in the Prothonotary’s office for $3,097 83. On 
the 27th day of June, 1849, Christian Shultz, sr., executed a 
judgment bond to Joseph Armstrong for $545, which, on the 
same day was entered in the Prothonotary’s office, and a fi. fa. 
immediately issued thereon ; upon which the remaining portion 
of his personal property was sold by the sheriff. 

There was no evidence that the first five judgment creditors 
knew any thing of the situation of the estate of Christian Shultz 
when the judgment bonds were executed, or that they had any 
other intention than to obtain judgments for bona fide debts. 

The assignee of the real estate, John Strohm, Esq., sold the 
game, and on the 11th day of May, 1850, filed his account in 
the Prothonotary’s office of the Court of Common Plcas, which 
on the 17th day of June, 1850, was confirmed mzsi—there be- 
ing a balance in his hands for distribution, being the proceeds 
of the real estate, deducting the expenses of the trust, of $3,- 
421 541. This account shows that Christian Shultz, sr., was 
insolvent at the time he executed the five judgment bonds, to 
wit: on the 18th day of June, 1849; and the proceeds of the 
real estate are not sufficient to pay the five judgments in full. 

On the 17th day of June, 1850, an auditor was appointed to 
distribute the balance in the hands of the assignee among the 
persons entitled to receive the same. On the hearing before 
the auditor, John Strohm, Esq., the assignee, was examined as 
@ witness, who stated that he drew the five judgment bonds and 
tha deed of assignment, at the request of Christian Shultz, sr., 
that he conversed with him about the deed of assignment sever- 
al days before the judgments were given—that Shultz told him 
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that he had got into difficulties and must make an assignment— 
that Samuel Summers was pushing him. Upon this testimony 
John L. Thompson and Thaddeus Stevens, Esqrs., the attornies 
for Samuel Summers, claimed a pro rata dividend of the fund 
for distribution on his judgment against Shultz; Reah Frazer, 
Esq., the attorney for the five judgment creditors, claimed the 
whole of the fund in satisfaction of the five judgments. On the 
21st day of December, 1850, the Auditor reported that the five 
judgments entered on the 19th day of June, 1849, were entitled 
to the balance remaining in the hands of the assignee, and 
therefore distribute it among those judgments pro rata. 

The following is the Report of the Auditor :— 

The undersigned auditor, appointed to distribute the balance 
remaining in the hands of John Strohm, Esq., assignee of Chris- 
tian Shultz and wife, to, and among the persons entitled to the 
same, reports—that at the time and place fixed for the audit, 
Reah Frazer, Esq., claimed the whole of the fund on the five 
judgments entered June 19th, 1849, which he represented: 
and that John L. Thompson, Esq. ., Claimed a pro rata dividend 
on the debt of Samuel Summers out of the fund for distribu- 
tion. ‘This fund amounts to $3,424 45, and the auditor is of 
opinion that the five judgments entered on the 19th July, 1849, 
are entitled to the balance remaining in the hands of the as- 
signee, and he therefore distributes it among them pro rata. 

GEORGE W. HAMERSLY, Auditor. 

Dee. 21, 1850. 

This Report was confirmed by the Common Pleas and distri- 
bution decreed accordingly. From this decree an appeal was 
taken by the counsel for Samuel Summers, and the exception 
in the Supreme Court was that the court and the auditor erred 
in not distributing the fund pro rata to all the debts of Chris- 
tian Shultz, sr., and in not awarding a pro rata dividend to 
Samuel Summers. 

John L. Thompson and Thaddeus Stevens, Esq’rs., appear- 
ed in support of the exception. 

Reah Frazer, Esq., appeared for the appellee. 

Coutter, J. delivered the following opinion of the court: 

The hardship of withholding from a debtor the right of se- 
curing an honest and bona fide creditor, by confessing a judg- 
ment to him, although such debtor might afterwards execute an 
assignment for the benefit of his creditors, and the anomalous 
character of an interdict upon doing that voluntarily which the 
- ereditor could compel him to do by suit; as well as the appa- 
rent invasion of private right by taking from a man dominion 
over his affairs exercised for an honest and fair purpose whilst 
he continued sui juris, were fully pointed out in the case in 
Blakeley’s appeal, 7 Barr, 449. In that case it was ruled that 
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a judgment confessed by a man in embarrassed circumstances, 
was neither fraudulent or void ; but good in favor of the judg- 
ment creditor, although the debtor ten days afterwards execu- 
ted an assignment. We held that the act of 17 April, 1843, 
entitled ‘An act to prevent preferences in assignments,” did 
not avoid such bona fide judgments, and was confined to pre- 
ferences contained in the assignment itself, according to the 
plain meaning of the act. But in the opinion delivered in that 
case, it was stated, that if the Legislature extended the inter- 
dict to confession of judgment by a man in embarrassed cir- 
cumstances, who afterwards executed an assignment, this court 
would cheerfully carry out such enactments. The statute of 
14 April, 1849, entitled “‘ an act supplementary to an act about 
Lunatics and Habitual Drunkards,” 4 sec., seems to have been 
an acceptance of the overture, and was no doubt enacted in con- 
sequence of that decision. The act is exceedingly obscure— 
counsel pronounced it insensible—but there is a glimmering of 
intent in it. The clause is as follows: ‘ Provided, that no bona 
fide judgment, or lien acquired against the property of any 
debtor, or such sale or transfer of the property of any debtor, 
unless the same shall have been acquired or made with intent to 
evade the provisions of the said act, shall be avoided or defeat- 
ed by the subsequent discovery that such debtor was insolvent 
at the time such judgment was obtained, lien acquired or trans- 
fer made.” 

At first blush, the section would seem intended to save, not 
destroy ; but there is nothing going before to which the section 
can apply. It must be considered, and is, an independent and 
positive enactment. There are three affirmations to be extract- 
ed from it. 1st, That judgments made to evade the act of 
1843 are void. 2d, That knowledge of insolvency at the time 
the judgments, &c., were made, shall in itself be evidence that 
they were made with intent to evade the act. 3d, That if the 
debtor was actually insolvent at the time, but did not know it 
until afterwards, that the judgment shall remain good. The 
whole thing, then, hinges upon the scienter of the debtor, as to 
his solvency or insolvency at the time he gave the judgment or 
made the transfer. The knowledge of the creditor of the 
alienee seems not to enter into the account any more than it 
did in judgments or transfers before bankruptcy. The objects 
of the act of 1843 and 1849 seem to be, to enforce a debtor 
who makes an assignment in invitum into a sort of bankruptcy, 
so far as the creditors are concerned, without equivalents of 
bankruptcy to himself. 

Did, then, Shultz know at tae time of giving or making the 
judgments to the several judgment creditors, that he was insol- 
vent at that time? If he did, as he executed an assignment a 
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a few days afterwards, these judgments are void, because, by 
the act of 1849, that is made conclusive that they were given in 
fraud of the act of 1845, and therefore void. It seems clear 
enough that he did know that he could not pay his debts, and 
that his property would not do it. Mr. Strohm testifies that 
he drew the five judgment bonds, and also drew the deed of as- 
signment; that the bonds were given a few days before the as- 
signment, but that he talked to him about drawing the assign- 
ment before he drew the bonds. Strohm was the assignee, and 
Shultz told him he could not pay his debts. But there is preg- 
nant evidence in the deed itself, which shows his inability to 
pay his debts, and directs his trustee to pay his just debts 
equally and rateably. It appears that the money produced by 
the sale of the assigned property will not pay the five judg- 
ments, and is applied to them by the auditor pro rata, leaving 
the judgment of Summers, the appellant, $5,009, and the judg- 
ment of Armstrong for $545 untouched, and, perhaps, other 
debts which don’t appear in the record. We are of opinion that 
by the 4th sec. of the act of 16 April, 1849, the five judgments 
confessed to B. Barr, J. F. Herr, B. Shultz, M. Eckman and 
John Groff, are void, as against the other creditors, and have 
no preference. The decree of the Court below is reversed, and 
this court decree the fund to all the creditors of Christian 
Shulze pro rata; and the record is remitted to the court be- 
low to carry this decree into effect. 


Recent Legislation in Massachusetts. 


The late session of the Legislature of Massachusetts was one 
of unusual length; that body assembled under circumstances 
and in a relation of political parties, somewhat peculiar; its 
acts were very numerous; and they involve some novel princi- 
ples and elements of both political and municipal legislation.— 
For which reasons we assume that a brief review of its proceed- 
ings will be not unacceptable to the readers of the Reporter. 

In making this retrospective examination of the proceedings 
of the Legislature, we propose to classify the acts according to 
their nature, and to consider not only the things done by it, 
but, which is not less important, the things also which it refused 
or omitted to do. 

I. Foremost among the political acts is one concerning the 
election of Representatives in Congress and Electors of Presi- 
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dent and Vice President of the United States, which provides 
that, on a second trial for the election of Representatives in 
Congress, a plurality of votes shall decide the question, and a 
plurality in the first instance, in the election of Electors of 
President and Vice President. 

II. Next in importance, of political acts, is that for the bet- 
ter security of the ballot, which enacts that in all primary elec- 
tions, the votes shall be inclosed in uniform sealed envelopes, 
furnished for the purpose by the State, so as to give to the 
voter the faculty of concealing from others the names of the 
person for whom he votes. 

It is part of the popular doctrine of liberty in the countries of 
Teutonic blood, as illustrated in England and the United States, 
to separate more and more the elements of society; to deprive 
the proprietor, the employer, the more educated, of all means 
of direct influence over the employed, the laborer, the less edu- 
cated. There is a gain of what is called freedom, in this way. 
Whether counting the loss in other respects, there be or not a 
gain in the sum total of personal or public good, is what exper- 
iment alone can satisfactorily determine. 

III. The only other important act, of a purely political na- 
ture, is that which relates to the calling of a Convention of 
delegates of the people, for the purpose of revising the Consti- 
tution of the Commonwealth. ‘This act follows in substance, 
and for the most part literally, the act of 1819, which provided 
for calling the Convention of 1820, on occasion of the separa- 
tion of Maine from Massachusetts. It invites the inhabitants 
of the Commonwealth, qualified to vote for Senators and Re- 
presentatives in the General Court, to vote, by yeas and nays, 
at the next annual meeting for the election of State Officers, on 
the question—“ Is it expedient that delegates should be chosen 
to meet in Convention, for the purpose of revising or altering 
the Constitution of Government of the Commonwealth?” If the 
answer of a majority of the people be in the affirmative, then 
elections are to be held for the choice of delegates in April 
next, and the Convention is to assemble in the following Sep- 
tember, in accordance with forms and conditions prescribed in 
the act. 

This act illustrates the deliberation and calmness, with which 
Constitutions are subjected in their totality to modification and 
revision in the United States. The legislative body, created 
under the Constitution, does not assume to do this, on the one 
hand; nor on the other, do the people need to do it in a revo- 
lutionar ymethod; that is,without regard to the forms of legality. 
The legislative assembly, conforming to the popular wish, pro- 
vides the instrumentality, by and through which the decision of 
the people, for or against a Convention, may be regularly as- 
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certained, and, if needful, such a Convention in due time be 
held. 

The immediate occasion of this act was the growing convic- 
tion of the people of the Commonwealth that the existing sys- 
tem for the choice of Senators, and especially Representatives 
in the Legislature, demands revision, and the failure of the 
Legislature to agree on any change to be submitted to the peo- 
ple for their consideration, according to the forms of amend- 
ment provided in the present Constitution of the Common- 
wealth. 

Doubts have been suggested whether the Legislature had any 
power to pass this act; and the magnitude of the question may 
seem to justify some observations on the subject. 

The Constitution of Massachusetts, as framed and adopted 
in 1780, contains but one express provision for the future re- 
visal of that Constitution. It sets forth, that, in order to make 
any alteration in the Constitution which experience may show 
to be necessary, the question of the necessity or expediency of 
revising the same shall be submitted to a popular vote, in fifteen 
years years thereafter, and a Convention for its amendment be 
held or not according to the popular decision. 

Does this provision of the original Constitution preclude the 
Legislature from proposing such a Convention at any time 
when it may see fit? Not in terms, certainly. Does it, by cir- 
cumstances or implication, preclude such a call? The whole 
State, as a political society, including all its legal authorities, 
have decided that it does not, by calling, accepting, and acting 
under, the Convention of 1820, and the result of its labors in 
the present amended Constitution. 

Indeed, the revisal-provision of the old Constitution is obvi- 
ously a stipulation merely, that the people shall, at all events, 
be invited to revise in fifteen years, leaving the question of re- 
vising at any other time to the exigency of the occasion. And 
the Legislature of 1819 found the power to do this, either in 
the general power of legislation granted to them by the Con- 
stitution, and in the necessity of the case, or in an article of 
the Bill of Rights to be cited hereafter. 

Why has not the Legislature of 1851 the same power? It is 
argued that this power is impliedly taken away by the ninth ar- 
ticle of the amendments of 1821, which declares that “If at 
any time hereafter, any specific and particular amendment or 
amendments to the Constitution be proposed-in the General 
Court,” and agreed to in the Legislature by a two-thirds’ vote 
on two successive years, and then submitted to, and ratified by 
the people, ‘they shall become part of the constitution of this 
commonwealth.” Tow and why does this take away the power 
to call a convention? Weseeno such thing in the terms of the 
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article ; they do not profess to be exclusive or exhaustive of the 
subject : they convey no prohibition of other methods of action 
more directly by the people; it would have been unwise for the 
people in 1821, thus to assume to tie the hands of their succes- 
sors. Looking to the reason of the thing, it is obvious, that the 
calling ofa Convention by the Legislature is in no relation or 
sense a revolutionary act ; whereas, it is easy toconceive that, 
if no power exists any where to call such a convention, and no 
amendment of the constitution can be constitutionally effected 
in less than two or three years, then conjunctures may and will 
turn up, in which the very fact of the absence of any such pow- 
er would, of itself alone, involve and necessitate a revolution to 
meet emergencies. 
Bnt if, contrary to what we think, any implication of the 


supposed prohibition be contained in the ninth article of the 


amendments of 1828, that implication would be negatived, con- 
clusively, by the seventh article of the Bill of Rights, which 
declares that ‘The people alone have an incontestable, inalien- 
able, and indefeasible right to institute government, and to re- 
form, alter, or totally ch: ange the same, "when their protection, 
safety, e osperity, and happiness, require it.” The argument, 
that the last Legislature had no power to call a Convention, is 
an argument that no Legislature has the power ; if no Legisla- 
ture has the power, then no constitutionel means of calling a 
convention exist any where; if no constitutional means exist 
any where, then the people, in the exercise of their reserved 
power in the Bill of Rights, must assemble by extra-constitu- 
tional, that is, unconstitutional, means: which seems to be 
nothing more nor less than revolution, or at least that quasi- 
revolution, which a like pretended negation of legislative pow- 
er brought on not long since in the State of Rhode Island. 

VI. Ch: anges of great magnitude and importance have been 
made by a series of acts, in regard to the proceedings in civil 
and criminal practice, and vale of evidence in the courts of 
the Commonwealth. 

These changes are comprised, for the most part,—1. In two 
acts of a general nature, on the subject of proceedings and prac- 
tice in the y various courts; and 2. In sundry specific acts, name- 
ly, an act relating to libels for divorce; an act, in part, con- 
cerning evidence in suits against common carriers ; an act con- 
cerning bail, and another concerning depositions, in criminal 
cases; an act relating to writs of error in criminal cases ; an 
act concerning prosecution for the maintenance of bastard chil- 
dren; an act concerning constables; and an act concerning 
the relative jurisdiction of the Supreme Court and the Court of 
Common Pleas. 

We have already laid before our readers the Report of the 
Commissioners (Messrs. B. R. Curtis, N. J. Lord, and R. A. 
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Chapman) appointed to revise and reform the proceedings in 
the courts of the commonwealth. This report was eommunica- 
ted to the Legislature by the Governor ; it was in the first in- 
stance committed to the judiciary committee of the House, con- 
sisting of Messrs. Cushing, Mills, Curtis, Wilkinson, Wentworth, 
Safford, and Nims; after consideration by them, it was on their 
motion referred to a joint committee, constituted by adding to 
the judiciary committee of the House that of the Senate, con- 
sisting of Messrs. Griswold, Wood, and Russell; it was thor- 
oughly examined, and in sundry respects modified, by the joint 
committee ; and it was then passed by a nearly unanimous vote, 
both of the Senate and House. 

This remarkable result is due to the obvious value of many 
of the reforms proposed; to the balance of probable good ef- 
fect in favor of others; to the peculiar relation of parties in the 
Legislature, and the consequent facility of bold and efficient 
legislation, and solicitude for just and wise legislation, which 
distinguished its action; to the confidence of the two Houses 
in their respective judiciary committees ; to respect for the le- 
gal opinions of the Commissioners ; and to the personal author- 
ity of one of their number, Mr. B. R. Curtis, who was a mem- 
ber of the House, and who (without disparagement of other 
members, it may be said) was highly influential and pre-emi- 
nently useful in all the legal business of the Legislature. 

The reforms made by the two general acts, in the proceed- 
ings of the courts, and the rules of evidence, are principally the 
following, viz: 

1. The enactment of a system of pleadings in civil actions, 
so as to adapt them to the present state of society, and to give 
to them concinnity, method, precision, comprehensiveness, and 
truth. 

2. The institution of more frequent return-days for civil pro- 
cess, and of instrumentality for more speedy default and jadg- 
ment in actions not for trial, and for preventing, or at least 
checking, the protraction of suits for purposes of mere delay 
or expense. 

3. The enactment of new and summary methods, applicable 
to forcible entry and detainer. 

4. Process for the reduction of attachments on mesne pro- 
cess, alleged to be excessive in amount. 

5. Repeal of the rule of the common law, except in the case 
of the attesting witnesses to any will or codicil, which meapaci- 
tates witnesses by reason of crime or interest. 

6. Provision for the direct examination at common law of the 
parties to a suit, so as to dispense with the separate collateral 
process of a bill of discovery. 

7. The enactment of new forms of declarations, answers, and 
replications, in civil actions. 
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Among the reforms in the proceedings of the courts, or in 
the rules of evidence, introduced by special acts, are, 

1.. Provision for the expenses of the wife in all cases of libels 
for divorce. 

2. Power given to plaintiffs, in suits against common carriers 
for personal equippage lost or injured, to put in a sworn list of 
the effects lost or injured. 

Authority to the courts, in case of error in the sentence 
of a criminal, to remand or to sentence anew, instead of dis- 
charging the convict. 

4, Provision for the taking of depositions in criminal eases, 

5. Authority given to the court of Common Pleas to hold 
= terms in a county at the same time. 

. Provision for carrying to the Supreme Court exceptions 
“ om the court of Common Pleas refused by the latter, or mo- 
tions for new trial overruled. 

VIL. A new theory of legislation as to corporations was 
adopted, or at least the pre-existing doctrine regarding them 
was greatly modified, in several important incidents or quali- 
tics. 

1. The Legislature aimed to do away with all privileged dis- 
tinction of artificial persons, that is, corporations, as in contrast 
with natural persons. 

In this view, it made new and efficient provision concerning 
the indictment of corporations. 

It gave to any person, whose private right or interest has 
been infringed, or is put at hazard, by the exercise, by any pri- 
vate corporation, or any persons claiming to be such corpora- 
tion, of a franchise or privilege not conferred by law, whether 
such person be a member of such corporation or not, the power 
to file an information in the nature of a quo warranto, and to 
prosecute the same to final judgment with or without the inter- 
vention of the Attorney General. 

It provided, in regard to incorporated common carriers, reg- 
ulations for the verification and restitution of effects left in 
their possession by passengers, analogous to those which previ- 
ously existed by law in regard to property found, but of which 
the owners are unknown. 

It subjected all private corporations, except railroad and 
banking corporations, to the same provisions in the case of in- 
solvency, which apply to natural persons, including the equal 
legal distribution of their assets. 

"2. The Legislature extended, and applied to manufacturing 
and banking corporations, the doctrine that, if corporate fran- 
chises be a “thing of value, they ought to be open to all as a 

right, instead of being granted to some only as a privilege. 

“This appears in the two important acts to authorize the for- 
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mation of manufacturing corporations and of banking corpora- 
tions, without previous application to the Legislature for a spe- 
cial charter in either case. 

In Massachusetts, similar provision existed before, in regard 
to parishes and religious societies, wharves, and some other real 
estate ownerships, lyceums, cemeteries, and certain other spe- 
cified cases; but it was taken for granted that such provision 
could not be safely applied, as it had been done in other States 
to corporations generally, and especially those of a trading or 
business nature. 

The Legislature has overstepped this line, in the case of 
manufacturing companies and banks, and we think wisely. We 
believe these two acts will not be repealed, but that on the con- 
trary, we shall see laws passed hereafter to meet the analogous 
cases of insurance and railroad corporations, as has been done 
already in the State of New York. We remember not long 
since to have heard one of the largest capitalists in Massachu- 
setts, and one of those most conversant with the subject, express 
the conviction, that the present system of New York on the 
subject of railroad corporations, by virtue of which they are 
self incorporated under general laws, is proferable to that of 
Massachusetts. 

3. In the same sense, that is, the application of general laws 
to corporations, was the important act concerning uutual ma- 
rin¢é insurance companiés, that concerning telegraph companies, 
and that relating to foreigninsurance companies ; not involving 
tobe sure, any new principle of legislation, but affording preg- 
nant examples of the spirit of system, apparent in the proceed- 
ings of the Legislature. 

XIII. We have spoken of the law providing for the exemp- 
tion from levy of a homestead of a certain value, and of a pew. 
Another act was passed, which belongs, in one point of view, to 
the same category, but in others may seem to require separate 
mention. It is the act, which secures to mechanics payment 
for labor by a lien on real estate for a specified period. The 
theory of the law is, to confine the lien to persons who actually 
perform labor, in erecting, altering, or repairing a building.— 
Heretofore, the lumber merchant, the brick merchant, and 
other material men, have, by putting forward the claims of the 
laborer, produced an impression that their interest and that of 
the laborer are identical. The Legislature seems to have con- 
cluded that, whatever reason there may be to induce the pro- 
tection of the laborer by means of a lien, such reason does not 
apply to the material man, and that the two interests ought 
not to be any longer confounded. 

XIV. The legislation relative to currency and banking may 
be divided into three heads. 
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1. A number of new banks were incorporated, and addition§ 
were made to the capital ef sundry banks, on the premises o 
the pre-existing law regulating banks, and assuming that par- 
ticular system not to require, at present, any material change: 

2. But te secure the due execution of the laws in this respect 
2 permanent law was enacted for the appointment of Bank 
Commissieners, in the place of the previous temporary law, 
which had expired by its own limitation. 

3. At the same time, the act already spoken of was passed 
to authorize the business of banking under certain conditions. 
This act enables any persons, not less than fifty in number, to 
become a bedy corporate for the purpose of carrying on the 
business of banking, with certain formalities, as the substitute 
for a special act ef incorporation, and subject to most of the 
provisions applicable to existing specially incorporated banks, 
but with the additional restriction of issuing no bank notes to 
circulate as currency, except on the deposit of certain pre- 
scribed public stocks, and which stocks are to constitute a 
pledged security for the redemption of such notes, in addition 
to the specie and other assets and capital of the bank. 

This act, one of the novelties of the session, has been severe- 
ly criticised by alarmists, and by persons unacquainted with its 
provisions. As the system is manifestly better for the bill- 
holder than the present one, it is therefore entitled to the fa- 
vorable consideration it received at the hands of the Legisla- 
ture. 

We desire now to say a few words in explanation of what the 
late Legislature refused to do, notwithstanding strong urgency 
on the part of individuals or of parties, and much outward 
pressure on the subject. 

In the first place, it passed no nullification laws, no wild ab- 
olition resolutions, no propositions of idle ostentation, factious 
menace, or puerile agitation, concerning our relations to the 
Federal Government, and the other States of the Union. 

In the second place, in regard to objects of a domestic na- 
ture, though schemes of assumed philanthropy, in the shape of 
bills of extraordinary penalties for the repression of indulgence 
in the use of intoxicating drinks, and of unlawful amusements, 
or of bills which assumed that school education is the one good 
of life, and the neglect of it even for the necessary pursuit of 
subsistence the worst of crimes, and of other bills of this class 
—though such schemes were brought forward in one house or 
the other, by members, whose general sincerity of purpose was 
undeniable,—yet all such schemes fell to the ground, repudia- 
ted on examination and scrutiny by the decided good sense and 
practical wisdom, which seem, on the whole, to have prevailed 
in the legislative deliberations of the late General Court. 

Boston Law Reporter. 
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Abstracts of Recent American Decisions. 
Selections from 3 Cushing’s Reports (not yet published.) 


Acceptance.—Agreement. The acceptance of an order, for 
the payment of money out of the amount to be advanced to the 
drawer, when the houses he was then erecting on the drawee’s 
land should be so far completed, as to have the plastering done 
according to the contract between the parties, is not absolute, 
but conditional ; and the acceptor’s liability thereon is depend- 
ent on the contingency of the work being completed to a certain 
stage, according to the contract; nor will such acceptance be- 
come absolute, and the acceptor be liable thereon, as such, by 
a subsequent cancellation of the contract by the drawee and 
the assignee of the drawer.— Newhall vs. Clarke, 376. 

Action. In an action of assumpsit on an award, which di- 
rects the defendant to pay a certain sum, unless he shall him- 
self cause certain work to be done, it must be averred in the 
declaration, and proved on the trial, either that the defendant 
made his election to pay the money, and notified the plaintiff 
thereof, or that the plaintiff made a demand on the defendant 
to do the work, and that the defendant had refused.—Nelsun 
vs. Clough, 463. 

Contract, Illegal. Where the plaintiff and defendant were 
in a house of public entertainment, gaming and playing at cards 
for money with each other and with other persons, with the 
consent and permission of the proprietor or occupant of the 
house, who with the knowledge of the parties, suffered and al- 
lowed such gaming and playing therein for his own gain and 
reward, and the plaintiff, whilst the parties were so engaged in 
gaming, lent the defendant a sum of money, for the purpose of 
enabling him to engage and continue therein: it was held, that 
the loan was an illegal contract, and that the money lent could 
not be recovered back, whether the occupant or keeper of the 
house was or was not licensed as an innkeeper or common vic- 
tualler.— White vs. Buss, 448. 

Guardian and Ward—Bond. The guardian of a minor, 
who had given a guardianship bond in the form required by law, 
having represented to the judge of probate, that, since his ap- 
pointment, his ward had received a pecuniary legacy exceeding 
in amount the penalty of the bond; and having suggested that 
the judge should make such order in the premises, as to law 
and justice might appertain; the judge thereupon ordered the 
guardian to file a new bond in a larger penal sum than the 
first; and the guardian filed such bond accordingly, witha new 
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surety ; it was held, that both bonds were valid; that the sure- 
ties were to be deemed co-sureties; and that, being sureties in 
different sums, they were as between themselves compellable 
to contribute in proportion to the different penalties of their 
respective bonds.—Loring vs. Bacon, 465. 

Limitation, Statute of.—If the maker of a note agree with 
the holder, to pay him a certain proportion of the amount due, 
in full discharge of the note, and afterwards make and sign a 
note for the amount so promised, and offer it to the holder, in 
payment of the first note, and the holder refuse to receive it; 
this is not such an acknowledgment or promise as will prevent 
the first note from being barred by the statute of limitations.— 
Smith vs. Eastman, 355. 

Partnership.—Infant. JB., a minor, and §., a person of full 
age, entered into a partnership, to the capital stock of which 

3. contributed about $900, and which was dissolved by mutual 
consent, before B. came of age. On the dissolution, it was as- 
certained that the firm had made about $300, and B. sold and 
conveyed to 8. all his interest in the partnership property, for 
which he received the note of 8. for $1100, secured by a mort- 
gage of personal property, and S. at the same time gave B. an 
obligation to pay the debts of the firm. After coming of age, 
B. proved his note against the estate of S., who had taken the 
benefit of the insolvent law, and also instituted proceediugs 
with a view to enforce his claim under the mortgage. It was 
held, that by these proceedings, B. had not ratified the partner- 
ship. and made himself liable for the partnership debts.—Dana 
vs. Stearns, 372. 

Vendor and Purchaser—Fraud—Usage. In an action on 
the case, brought by the buyer of cotton in bales, against the 
seller, for a false and fraudulent packing thereof, without the 
knowledge of the latter, the defendant was allowed to give ev- 
idence of the existence of a general usage in the cotton trade, 
relative to the liability of the seller in such cases; and a usage 
being established accordingly, that, in order to entitle the buy- 
er to an indemnity, it was incumbent on him to give the seller 
notice of the fraud, as early as circumstances would admit of, 
after the discovery of the fulse packing ; to afford the seller an 
opportunity to examine the cotton, either in bulk or by sample ; 
and, to furnish him with evidence of the identity of the bags al- 
leged to be so packed, and of the marks and number thereon; 
it was held, that the plaintiff, having used up the cotton, with- 
out preserving the marks and numbers of the bags in which it 
was packed, or affording the defendant an opportunity to exam- 
ine it, or giving him any notice of the false packing, until six 
months after the discovery of the fraud, was not entitled to re- 
cover.—Casco Man. Co. vs. Dixon, 407. 





